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The CDRC Vienna 2015 General Instructions are based on the Problem of the 22nd Willem C.
Vis International Commercial Arbitration Moot (hereafter 'Vis Moot'), which has been
supplemented, in coordination with the Vis Moot Directors, by Documents M1 to M13.
These addendums and the deletion of Procedural Order 1 and Procedural Order 2 of the Vis
Moot Problem result in a slight variation of the Problem, especially with regards to the new
facts added to the Vis Moot Problem by Procedural Order 2. Students are reminded, that no
information of the Vis Moot Problem that is not included in the CDRC Competition
Instructions may be used or referred to during the CDRC Competition (cf CDRC Competition
Rule 6.1.).
The Organizers wish to especially thank the Willem C. Vis International Commercial
Arbitration Moot and its orgainzers and supporters as well as the ICC for their generous
support and for granting the use of their Problem. The Organizers remind that any further
use of the Problem without the permission of the Directors of the Vis Moot is prohibited.
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INTRODUCTORY NOTE

The parties to this dispute have submitted their dispute to ICC Arbitration in Vindobona.
The case has been argued and the Arbitral Tribunal has reserved judgment.
The parties have decided that it is in their interest to apply to the Tribunal to stay their decision
in order to allow them to refer the dispute to mediation.
The Arbitral Tribunal has accepted to stay the proceedings until 15 July 2015, following an
according joint request from the parties.
The parties have jointly agreed to submit their dispute to mediation proceedings pursuant to the
ICC Mediation Rules. For this purpose, the parties have entered into a mediation agreement
(page 53). In the mediation agreement the parties have also agreed to jointly nominated
Mr. Settlementlover as the mediator.
The parties have submitted a joint request for mediation to the ICC International Centre for ADR
dated 1 February 2015. Together with their request for mediation the parties also paid the filing
fee as provided by the ICC Mediation Rules.
The ICC International Centre for ADR then invited Mr. Settlementlover to complete a Statement
of Acceptance and Availability, a Declaration of Independence and Impartiality and the model
ICC curriculum vitae. After receipt of these documents, the ICC International Centre for ADR
confirmed Mr. Settlementlover as Mediator pursuant to Article 5(1) of the ICC Mediation Rules
an informed the parties accordingly.
The mediator and the parties have held a first meeting pursuant to Art. 7 of the ICC Mediation
Rules and the Mediator subsequently notified the Mediation Note, summarizing their agreement
on the conduct of the proceedings, to the parties. As per their agreement, the parties have
exchanged position papers.
The mediator has convened the parties for a joint mediation meeting reserving to hold separate
meetings with each party.
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Horace Fasttrack
Advocate at the Court
Equatoriana

14 Capital Boulevard, Oceanside,
Tel. (0) 214 77 32 Telefax (0) 214 77 33
fasttrack@host.eq

11 July 2014
By courier
The Secretariat of the International Court of Arbitration
International Chamber of Commerce
33-43 avenue du Président Wilson
75116 Paris
France

Dear Madam/Sir
On behalf of my client, Vulcan Coltan Ltd, Oceanside, Equatoriana, I hereby submit the enclosed
Request for Arbitration and the Application for Emergency Measures pursuant to the Rules of
Arbitration of the International Chamber of Commerce, Articles 4 and 29. A copy of the Power of
Attorney authorising me to represent Vulcan Coltan Ltd in this arbitration is also enclosed.
The CLAIMANT requests the delivery of 100 metric tons of coltan.
The advance payments of US$ 3,000 for administrative expenses (Article 4(4)(b) ICC Arbitration
Rules and Article 1(1) of Appendix III), and of US$ 40,000 for the costs of the Emergency
Arbitrator (Article 7(1) of Appendix V of the ICC Arbitration Rules) have been made. The
relevant bank confirmations are attached.
The contract giving rise to this arbitration provides that the seat of arbitration shall be
Vindobona, Danubia, and that the arbitration will be conducted in English. The arbitration
agreement provides for three arbitrators. Vulcan Coltan Ltd hereby nominates Dr Arbitrator One
and requests that the ICC appoints the president of the arbitral tribunal.
The required documents for both Requests are attached.
Sincerely yours,
Horace Fasttrack

Attachments:
Request for Arbitration with Exhibits
Application for Emergency Measures with Exhibits
Power of Attorney
CV of Dr Arbitrator One
Proof of Payment of Advances
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Horace Fasttrack
Advocate at the Court
Equatoriana

14 Capital Boulevard, Oceanside,
Tel. (0) 214 77 32 Telefax (0) 214 77 33
fasttrack@host.eq

11 July 2014
By courier
The Secretariat of the International Court of Arbitration
International Chamber of Commerce
33-43 avenue du Président Wilson
75116 Paris
France
Vulcan Coltan Ltd v Mediterraneo Mining SOE
Request for Arbitration
Pursuant to Article 4 ICC- Arbitration Rules
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
- CLAIMANT–
Represented in this arbitration by Horace Fasttrack
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
- RESPONDENT Statement of Facts
1.

CLAIMANT, Vulcan Coltan Ltd (“Vulcan”), is a broker of rare minerals, in particular coltan,
based in Equatoriana. It is a 100% subsidiary of Global Minerals Ltd (“Global Minerals”),
which brokers rare minerals world-wide and is based in Ruritania. Vulcan) has been
created by its parent company especially to enter the very difficult competitive market in
Equatoriana. Equatoriana has a highly developed electronics industry which is responsible
for 10% of the Equatoriana’s GDP.

2.

RESPONDENT, Mediterraneo Mining SOE, is a state-owned enterprise based in
Mediterraneo. It operates all the mines in Mediterraneo including the only coltan mine. In
addition to coltan RESPONDENT extracts copper and gold.

3.

Coltan is a semi-singular mineral composed of columbite and tantalite, the combination of
which names gives the industrial term coltan. Coltan is normally found associated with
granite rocks. Its chemical composition consists of a natural niobium, tantalum, iron and
magnesium (manganese) salt. Its colour varies from black to dark grey, with a density of
close to eight, and it is extremely hard, fragile, easily exfoliated, and opaque with a submetallic shine and reddish reflections. Meteorised, it constitutes a black or dark red
powder. It is insoluble in acids and very difficult to fuse. Coltan is primarily used in the
production of the tantalum capacitors found in many electronic devices.
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4.

The market conditions for coltan are characterised by high volatility and instability.
Supply and demand are highly volatile. Times of oversupply are followed by times where it
is even difficult to get sufficient coltan at all, in particular conflict free coltan. In the past,
the volatility could be attributed to the release of major electronic innovations, like play
consoles and smartphone additions. Increasingly also political crises influence the price of
coltan. Some of the world’s larger coltan deposits are found in conflict areas. Like many of
its customers Vulcan is a Global Compact company and, therefore, only purchases conflict
free coltan which considerably limits its choice of suppliers.

5.

In the last ten years Global Minerals, Vulcan’s parent company, has regularly purchased
coltan from RESPONDENT. Both parties have had a mutually beneficial relationship.

6.

On 23 March 2014 Mr Storm, the Chief Operating Officer of Global Minerals, and Mr
Summer, the Chief Operating Officer of CLAIMANT, approached Mr Winter, the general
sales manager of RESPONDENT, to enquire about a delivery of 100 metric tons of coltan to
CLAIMANT. The CLAIMANT was keen to buy the maximum amount possible. The
CLAIMANT, like other participants in the market, assumed that another peak in the need
for coltan was imminent in the near future due to impending developments in the
electronics industry in Equatoriana. The original proposal was that CLAIMANT would buy
the coltan and get the same payment and delivery conditions as Global Minerals.
RESPONDENT at that point in time did not want to commit to the sale of 100 metric tons of
coltan due to the capacity of the mine and other commitments. The maximum the
RESPONDENT was willing to commit to sell to CLAIMANT was 30 metric tons. CLAIMANT
agreed to the purchase of 30 metric tons of coltan from RESPONDENT due to the high
quality of the RESPONDENT’s coltan and the pressure the CLAIMANT was under to
establish a business in Equatoriana. The parties signed the contract on 28 March 2014.

7.

The contract (Exhibit C 1) contained inter alia the following clauses:
Art 2: Notice of Transport
The seller will issue a Notice of Transport when the agreed coltan quantity becomes
available for transport. The Notice of Transport will be issued not later than 31 August
2014.
Art 3: Quantity & Quality & Price
Quality:

TA2O5 30-40%
NB2O5 20-30%
Non-radioactive

Quantity:

30 metric tons

Price:

US$45 per kilogram

Art 4: Payment & Letter of Credit
A Letter of Credit in the amount of US$ 1,350,000 shall be established by the Buyer not
later than fourteen days after the Buyer received the Notice of Transport in regard to
shipment. The Letter of Credit shall be in favour of the Seller or its designee, be
acceptable in content to Seller, be consistent with the terms of this Contract, be
irrevocable, be issued by a first class Ruritanian bank and shall be valid until 15
December 2014. The Letter of Credit is subject to the Uniform Customs and Practice for
Documentary Credits published by the International Chamber of Commerce (UCP 600).
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Payment is due 30 days after presentation of the documents under the Letter of Credit.
Art 5: Shipment
CIF (INCOTERMS 2010), Oceanside, Equatoriana, not later than 60 days after receipt of
Letter of Credit.
Art 20: Arbitration
All disputes arising out of or in connection with the present contract shall be finally
settled under the Rules of Arbitration of the International Chamber of Commerce by
three arbitrators appointed in accordance with the said Rules. The seat of arbitration
shall be Vindobona, Danubia, and the language of the arbitration will be English. The
contract, including this clause, shall be governed by the law of Danubia.
8.

The CLAIMANT received the Notice of Transport (Exhibit C 2) on Wednesday, 25 June
2014 from RESPONDENT by email (Exhibit C 3). In the email, accompanying the Notice of
Transport, the RESPONDENT informed the CLAIMANT and Global Minerals that one of its
major customers had become bankrupt and had defaulted on a purchase of coltan.

9.

On Friday, 27 June 2014 at 15:00 Ruritanian Standard Time (“RST”), CLAIMANT sent a fax
to RESPONDENT in which CLAIMANT asked for the delivery of 100 metric tons, as per the
earlier negotiations (Exhibit C 4). It based its offer on an earlier offer made by
RESPONDENT during the initial negotiations on 23 March 2014 which at the time did not
materialize. CLAIMANT was reacting to RESPONDENT’s notification that RESPONDENT
had now a larger quantity of coltan available. CLAIMANT was delighted to be able to stock
up on its coltan quantities since it had had considerable interest in coltan. At the same
time it was able to do RESPONDENT a favour by taking over much of the coltan from the
sale that did not eventuate. CLAIMANT thought to cement the good business relationship
with the RESPONDENT by helping out the RESPONDENT which in the past has also shown
a considerable flexibility in accommodating the needs of CLAIMANT’s mother company,
Global Minerals. CLAIMANT was certain that RESPONDENT would react immediately like
on previous occasions in its relationship with Global Minerals. In the past all requests for
change by Global Minerals in regard to contracts between RESPONDENT and Global
Minerals had been answered immediately or within two days at most.

10.

After waiting for some days CLAIMANT asked Global Minerals to instruct its bank in
Ruritania, RST Trade Bank Ltd (“Trade Bank”) to issue a Letter of Credit. On 4 July 2014 at
10:00 Trade Bank faxed a Letter of Credit to RESPONDENT (Exhibit C 5). The original was
then sent by courier. The Letter of Credit was issued for US$ 4,500,000 relating to 100
metric tons of coltan.

11.

At about the same time news leaked out that the world largest producer of electronic
game consoles, which has a large manufacturing plant in Equatoriana, had developed a
new game console. As a consequence the price of coltan increased immediately by nearly
1US$/kg, as an increased demand of coltan was expected.

12.

That is probably the true reason why, an hour later around lunch time, Mr Winter,
RESPONDENT’s general sales manager, left a voicemail message on Mr Summer’s phone
rejecting the Letter of Credit provided as not conforming to the contractual requirements.
Those were in his view still determined by the original contract of 28 March 2014. He
asked for the correct Letter of Credit to be provided immediately and threatened to
terminate the contract. Mr Storm, when being informed of the message by Mr Summer,
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immediately emailed Mr Winter stating that the Letter of Credit was in line with the
changed contract (Exhibit C 6).
13.

The CLAIMANT was surprised to receive as a response RESPONDENT’s letter of avoidance
of the contract of 28 March 2014 on 7 July 2014 (Exhibit C 7).

14.

It was essential for CLAIMANT to receive at least the 30 metric tons of coltan originally
agreed in the contract of 28 March 2014. CLAIMANT had already entered into contracts
with its customers for these quantities. Notwithstanding its belief that the original
contract had been amended to provide for the higher quantity of 100 metric tons,
CLAIMANT decided to take precautionary measures to prevent RESPONDENT from
walking away from its contractual obligations. For purely precautionary reasons
CLAIMANT had Trade Bank issuing within the time limits of the original contract a new
guarantee which complied exactly with the contract’s requirements.

15.

Trade Bank sent the new Letter of Credit (Exhibit C 8) over US$ 1,350,000 by 24 hours
courier on 8 July 2014 (Exhibit C 9) to RESPONDENT which was exactly in line with the
contract as of 28 March 2014. In addition, Global Minerals faxed the Letter of Credit to
RESPONDENT on 8 July 2014 to ensure that the deadline was adhered to.
The additional documents M1 to M14 have been exchanged and are attached.

16.

RESPONDENT, however, apparently determined to try to profit from the market
developments and rejected this Letter of Credit as belated. Furthermore, it declared that it
considered itself no longer bound to deliver even the 30 metric tons to CLAIMANT as it
had allegedly terminated the contract . Instead RESPONDENT started to talk to other
customers about disposing the existing quantities of coltan originally reserved for
CLAIMANT. The consequences of these actions necessitate the present Request for
Arbitration and the Application for Emergency Measures.

Legal Evaluation
17.

The arbitral tribunal has jurisdiction over RESPONDENT by virtue of the arbitration
agreement contained in Article 20 of the contract concluded by CLAIMANT with
RESPONDENT on 28 March 2014 (Exhibit C 1) and then later extended to encompass a
larger quantity.

18.

CLAIMANT and the RESPONDENT entered into a contract over 30 metric tons of coltan on
28 March 2014. This contract was governed pursuant to Article 20 by the law of Danubia.
As Danubia is a Contracting State to the United Nations Convention on Contracts for the
International Sale of Goods (CISG) the issues in question have to be decided on the basis of
the CISG.

19.

Following RESPONDENT’s implicit offer in the email of 25 June 2014 to sell a higher
amount,. CLAIMANT accepted that offer thereby adding another 70 metric tons of coltan to
the contract on 27 June 2014. At the same time, it proposed amending the delivery
conditions to those which had originally been offered by RESPONDENT for a contract of
that size and which had governed previous contracts of that magnitude between Global
Minerals and RESPONDENT. RESPONDENT, which normally replied to requests for
changes within a short time, did not state any opposition to either amendments to the
contract. CLAIMANT, therefore, reasonably inferred that RESPONDENT had accepted the
proposed amendment adding 70 metric tons to the contract and had a letter of credit
issued reflecting the amended and enlarged contract. Therefore, CLAIMANT and
RESPONDENT concluded a contract for the sale and purchase of 100 metric tons of coltan.
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Since CLAIMANT has fulfilled to date all the requirements under that contract,
RESPONDENT could not avoid the contract.
20.

At a minimum, the original contract of 28 March 2014 entitles CLAIMANT to receive
delivery of 30 metric tons of coltan. CLAIMANT fulfilled its obligation in regard to the
issuance of the Letter of Credit 14 days after receiving the Notice of Transport; the
courier’s receipts for the Letter of Credit for US$ 1,350,000 shows that it was signed by
Mr Winter, RESPONDENT’s general sales manager, on 8 July 2014 at 19:05 RST.

21.

In the present case an order for fulfilment of the contract is justified. CLAIMANT has been
successful in establishing business relationships in Equatoriana and has already concluded
binding contracts with its customers for at least 30 metric tons of conflict free coltan.
Moreover, it is already in promising negotiations for the remaining 70 metric tons. In light
of the political situation in Xanadu, which is a major producer of coltan, there is the real
threat that insufficient quantities of conflict free coltan will be available on the market
when CLAIMANT has to fulfill its own contractual relationships. In that case CLAIMANT
would be open to considerable damages claims by its customers and its reputation in the
market would be very seriously damaged.

Statement of Relief Sought
22.

In consequence CLAIMANT requests the Arbitral Tribunal to
1) a) order RESPONDENT to deliver to CLAIMANT immediately after the issuance of an
award 100 metric tons of coltan as required by the provisions of the contract as
amended by Global Minerals’ fax of 27 June 2014;
in the alternative to
b) order RESPONDENT to deliver to CLAIMANT immediately after the issuance of an
award 30 metric tons of coltan as required by the provisions of the contract
concluded between CLAIMANT and RESPONDENT on 28 March 2014.
2) order RESPONDENT to reimburse CLAIMANT for all damages it incurred due to the
belated delivery of CLAIMANT;
3) order RESPONDENT to bear CLAIMANT’s costs arising out of this arbitration.

Horace Fasttrack

Enclosures: Exhibits C 1 – C 10, Documents M1 - M 14
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EXHIBIT C 1
COLTAN PURCHASE CONTRACT
(Excerpts)
Art 1: Contracting Parties
Seller: Mediterraneo Mining SOE, 5-6 Mineral Street, Capital City, Mediterraneo
Buyer: Vulcan Coltan Ltd, 21 Magma Street, Oceanside , Equatoriana
Art 2: Notice of Transport
The seller will issue a Notice of Transport when the agreed coltan quantity becomes available for
transport. The Notice of Transport will be issued not later than 31 August 2014.
Art 3: Quantity & Quality & Price
Quality:
TA2O5 30-40%
NB2O5 20-30%
Non-radioactive
Quantity:
30 metric tons
Price:
US$45 per kilogram
Art 4: Payment & Letter of Credit
A Letter of Credit in the amount of US$ 1,350,000 shall be established by the Buyer not later than
fourteen days after the Buyer received the notice of transport in regard to shipment. The letter
of credit shall be in favour of the Seller or its designee, be acceptable in content to Seller, be
consistent with the terms of this Contract, be irrevocable and issued at a first class bank of
Ruritania, be valid until 15 December 2014. The Letter of Credit is subject to the Uniform
Customs and Practice for Documentary Credits published by the International Chamber of
Commerce (UCP 600).
Payment is due 30 days after presentation of the documents under the Letter of Credit.
Art 5: Shipment
CIF (INCOTERMS 2010), Oceanside, Equatoriana, not later than 60 days after receipt of Letter of
Credit.
[ ….]
Art 20: Arbitration and Mediation
All disputes arising out of or in connection with the present contract shall be finally settled
under the Rules of Arbitration of the International Chamber of Commerce by three arbitrators
appointed in accordance with the said Rules. The seat of arbitration shall be Vindobona,
Danubia, and the language of the arbitration will be English. The contract, including this clause,
shall be governed by the law of Danubia. The parties may, even during the arbitral proceedings,
refer the dispute to proceedings under the ICC Mediation Rules.
Art 21: Provisional measures
The courts at the place of business of the party against which provisional measures are sought
shall have exclusive jurisdiction to grant such measures.
For the buyer:

For the seller

Endorsed for Global Minerals

Mr. Ben Summer
(27.03.2014)

Mr. Willem Winter
(28.03.2014)
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Mr Theo Storm
(27.03.2014)

EXHIBIT C 2

Mediterrano Mining
5-6 Mineral Street
Capital City
Mediterraneo

25 June 2014
BY EMAIL
Mr Ben Summer
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
NOTICE OF TRANSPORT
Dear Madam/Sir
We notify you herewith that 30 metric tons of coltan are ready to be transported.
Destination: Oceanside, Equatoriana
Letter of Credit required before shipment:

☐ no

⊠ yes

Payment: 30 days after presentation of the documents under the Letter of Credit
☐ rail
☐ road
⊠ ship
☐ air

Transport:

☐ FOB

⊠ CIP

☐ CIF

☐ FCA

☐ DAT

☐ DDP

Special Instructions: shipment not later than 60 days after receipt of Letter of Credit; 2 20ft
container;
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EXHIBIT C 3
willem.winter@mediterraneomining.bs.med
Wednesday, 25 June 2014 10.23MST
To: ben.summer@vulcancoltan.com
Cc: theo.storm@globalminerals.com
Subject: Notice of Transport
Attachments: notice of transport

Dear Mr Summer
I am delighted to inform you that we are able to fulfil your wish as expressed during the contract
negotiation and supply the 30 metric tons of coltan earlier than anticipated. One of our major
customers went bankrupt and defaulted on its purchase of 150 metric tons of coltan and 100
tons of copper. That has left us with some surplus which we are keen to dispose of as quickly as
possible due to our having limited storage capacity.
I am looking forward to receiving the Letter of Credit at your earliest convenience to be able to
authorize shipment.
Yours sincerely

Willem Winter
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EXHIBIT C 4

Receipt: fax nummer + 214 77 32 45 75, operation normal, 15:05 h RST

Fax
around the world
GLOBAL MINERALS

Fax number: + 214 77 32 45 75
Date:
27 June 2014
Send To:
Mediterraneo Mining SOE
Attention:
Mr Willem Winter
Office Location:
5-6 Mineral Street , Capital City, Mediterraneo
From:
Theo Storm, Global Minerals Ltd / Vulcan Coltan Ltd
Office Location:
Excavation Place 5, Hansetown, Ruritania
Phone Number:
+ 587 4 587128
Total Pages Including Cover: 1
Urgent

x

Reply ASAP

X

Please Comment

Please Review

For Your Information

Dear Mr Winter
We are delighted that a greater quantity of coltan from your mine has become available.
Herewith we extend the order of our subsidiary Vulcan to 100 metric tons of coltan as per
your email of 25 June 2014. Payment modalities as per contract of 28 March 2014 and CIP
Vulcan Coltan, 21 Magma Street, Oceanside, Equatoriana as per your previous offer.
Remainder of the contract remains unchanged. You will receive Letter of Credit from RST
Trade Bank Ltd, Ruritania, asap.
Kind regards

Theo Storm
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EXHIBIT C 5
RST TRADEBANK
Bank Arcade 3
Hansetown
RURITANIA

¢₠$

R
R

RST Trade Bank Ltd
Ruritania
Beneficiary
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo

Applicant
Global Minerals Ltd.
Excavation Place 5
Hansetown
Ruritania

RE: Irrevocable Letter of Credit No. 145/2014 of 4 July 2014
To Mediterraneo Mining
We hereby establish our Irrevocable Letter of Credit No. 145/2014 in your favor for the account
of Global Minerals Ltd., Excavation Place 5, Hansetown, Ruritania available by your drafts on us
payable at sight for any sum of money not to exceed a total of US$ 4,500,000 when accompanied
by this Irrevocable Letter of Credit and the following documents with the content as per contract
between you and Vulcan Coltan:
•
•
•

Transport Document (CIP Vulcan Coltan, 21 Magma Street, Oceanside, Equatoriana)
Packing List (Coltan – not less than 30 metric tons per shipment)
Examination Certificate

Last day of Shipping 15 November, 2014
Partial Shipment allowed
This Irrevocable Letter of Credit shall be valid until 15 December, 2014.
All drafts drawn under this credit must state: "Drawn under the RST Trade Bank Ltd, Irrevocable
Letter of Credit No. 145/2014 dated 4 July, 2014." The original Irrevocable Letter of Credit must
be presented with any drawing so that drawing can be endorsed on the reverse thereof.
Except so far as otherwise expressly stated, this Irrevocable Letter of Credit is subject to the
"Uniform Customs and Practice for Documentary Credits, International Chamber of Commerce
Brochure No. 600 (UCP 600)"
Sincerely,
BY: ___[Signature]_________________________
TITLE: _Head of Trade Finance_____________________
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EXHIBIT C 6
theo.storm@globalminerals.com
Saturday, 5 July 2014 7.30am RST
To: willem.winter@mediterraneomining.bs.med
Cc: ben.summer@vulcancoltan.com
Subject: contract 100mt coltan
Dear Mr Winter
Mr Summer informed me of the voicemail message you left for him on his phone. I am
astonished that you want to reject the Letter of Credit relating to 100 metric tons coltan. I took
your non-response to my fax of 27 June 2014 to mean that you were delighted that Vulcan
Coltan could help to reduce your storage capacity issues. You were aware that Vulcan Coltan
needed coltan to establish a presence in the highly competitive Equatoriana market. Vulcan
Coltan did have the opportunity to buy 50 metric tons of coltan from another supplier. However,
we did not take that option since you are our preferred supplier and due to our long-standing
business relationship it was important to us to help you out.
Given that I know you as a loyal business partner I can only assume that you are not happy with
the change of the delivery term to CIP Vulcan Coltan, 21 Magma Street, Oceanside, Equatoriana.
We thought that this would not be a problem since it was a term that was originally offered by
you during our negotiations in March and was mentioned in your Notice of Transport. We are,
however, happy to agree to CIF Oceanside, Equatoriana as per contract of 28 March 2014.
We are looking forward to receiving the 100 metric tons within the next 2 months.
Yours sincerely
Theo Storm
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EXHIBIT C 7

Mediterrano Mining
5-6 Mineral Street
Capital City
Mediterraneo

7 July 2014
BY COURIER

Mr Ben Summer
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana

Dear Mr Summer
We hereby formally avoid the contract of 28 March 2014 between Vulcan Coltan Ltd and
Mediterraneo Mining SOE.
The Letter of Credit issued by RST Trade Bank Ltd, Ruritania, received on 4 July 2014 does not
conform with the requirements set out in the contract of 28 March 2014, in particular the Letter
of Credit relates to 100 metric tons of coltan instead of 30 metric tons. Furthermore, it contains
different delivery terms. In trading commodities such as coltan any deviation from the contract
is considered to be a fundamental breach of contract.
Yours sincerely

Willem Winter
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EXHIBIT C 8
RST TRADEBANK
Bank Arcade 3
Hansetown
RURITANIA

RST Trade Bank Ltd
Ruritania
Beneficiary
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo

Applicant
Global Minerals Ltd.
Excavation Place 5
Hansetown
Ruritania

RE: Irrevocable Letter of Credit No. 160/2014 of 8 July 2014
To Mediterraneo Mining
We hereby establish our Irrevocable Letter of Credit No. 160/2014 in your favor for the account
of Global Minerals Ltd., Excavation Place 5, Hansetown, Ruritania available by your drafts on us
payable at sight for any sum of money not to exceed a total of US$ 1.350.000 when accompanied
by this Irrevocable Letter of Credit and the following documents with the content as per contract
between you and Vulcan Coltan:
•
•
•
•

Commercial Invoice
Bill of Lading: CIF Oceanside, Equatoriana
Packing List: 30 metric tons Coltan
Examination Certificate

Last day of Shipping 15 November, 2014
Partial Shipment allowed
This Irrevocable Letter of Credit shall be valid until 15 December, 2014.
All drafts drawn under this credit must state: "Drawn under the Trade Bank, Irrevocable Letter
of Credit No. 160/2014 dated 8 July, 2014." The original Irrevocable Letter of Credit must be
presented with any drawing so that drawing can be endorsed on the reverse thereof.
Except so far as otherwise expressly stated, this Irrevocable Letter of Credit is subject to the
"Uniform Customs and Practice for Documentary Credits, International Chamber of Commerce
Brochure No. 600 (UCP 600)"
Sincerely,
BY: ____[Signature]_________________________________
TITLE: ___Head of Trade Finance_________________
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EXHIBIT C 9
RECEIPT

F R Courier Service
26 Fastlane, Hansetown, Ruritania
DDI +243 6 375 192
Email: courier@ruritania.com

Fast & Reliable
24hrs

Addressee:

Sender:

Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo

Date: 8 July 2014

Tradebank
Bank Arcade 3
Hansetown
RURITANIA

Telephone of Addressee

Time of pick up: 9.00 RST
Time delivered: 19.05 RST

+ 214 77 32 45 76

Item to be delivered: document

Instructions: signature required, time of delivery to be noted

Signature:

Willem Winter
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EXHIBIT C 10
Receipt: fax number + 214 77 32 45 75, operation normal, 17.42 h RST

Fax

around the world
GLOBAL MINERALS

Fax number: + 214 77 32 45 75
Date:
8 July 2014
Send To:
Mediterraneo Mining SOE
Attention:
Mr Willem Winter
Office Location:
5-6 Mineral Street , Capital City, Mediterraneo
From:
Theo Storm, Global Minerals Ltd
Office Location:
Excavation Place 5, Hansetown, Ruritania
Phone Number:
+ 587 4 587128
Total Pages Including Cover: 2
Urgent

x

Reply ASAP

X

Please Comment

Please Review

For Your Information

Dear Mr Winter
Please find attached a copy of the Letter of Credit issued by RST Trade Bank Ltd over
US$ 1,350,000. We trust that you will be satisfied. Vulcan Coltan Ltd is awaiting the shipment
of at least 30 metric tons of coltan in accordance with the contract of 28 March 2014.
The issuance of this additional Letter of Credit is merely a precautionary measure. Vulcan
Coltan still maintains to be entitled to a delivery of 100 metric tons as per the amendment of
27 June 2014.
For that reason we are keeping the first letter of credit open and request you to deliver 100
metric tons of coltan to Vulcan Coltan as agreed in the amendment. We are determined to
enforce our rights in arbitration and ask you to give us an assurance that you refrain in the
meantime from any actions, in particular disposing of sufficient quantities of coltan which
could prevent you from complying with your contractual obligations

Theo Storm
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Horace Fasttrack
Advocate at the Court
Equatoriana

14 Capital Boulevard, Oceanside,
Tel. (0) 214 77 32 Telefax (0) 214 77 33
fasttrack@host.eq

11 July 2014
By courier
The Secretariat of the International Court of Arbitration
International Chamber of Commerce
33-43 avenue du Président Wilson
75116 Paris
France
Vulcan Coltan Ltd v Mediterraneo Mining SOE
Application for Emergency Measures
Pursuant Art. 29 ICC- Arbitration Rules
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
- CLAIMANT–
Represented in this proceedings by Horace Fasttrack
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
- RESPONDENT Statement of Facts
[Paras 1 – 16 identical to the Statement of Facts in the Request for Arbitration]
Legal Evaluation
17.

The Parties have included into their contract dated 28 March 2014 an ICC Arbitration
Clause which also governs the amendment of the contract made by the fax of 27 June
2014. Consequently, the Emergency Arbitrator has the jurisdiction and the power to issue
the order requested.

18.

The requirements for issuing the requested order are determined by Art. 29 ICC
Arbitration Rules and by international arbitration practice. Pursuant to these standards
interim relief should be granted if the applicant has a good arguable case on the merits
and, without the measure, irreparable harm would be threatened.

19.

Both requirements are fulfilled in the present case. Claimant has a claim against
Respondent for the delivery of 100 metric tons of coltan from the contract undoubtedly
concluded by the Parties on 28 March 2014 and then amended by Claimant’s fax of 27 June
2014 which has not been rejected by Respondent and must therefore be deemed accepted.
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20.

The avoidance of the contract declared by Respondent is not effective. It obviously merely
constitutes an opportunistic attempt, albeit unsuccessful, to take advantage of the
changing market situation. Due to an anticipated higher demand and the unstable political
situation in Xanadu, the world biggest producer of conflict free coltan, prices have been
rising considerably.

21.

In case the situation in Xanadu deteriorates any further affecting the production of coltan,
there will be a considerable shortage of conflict free coltan on the market. Without
Respondent’s coltan, Claimant would not be able to fulfill its existing contractual
commitments to its customers. The resulting loss of reputation may be fatal to a young
company such as Claimant in a difficult market. Consequently, Respondent should be
prevented from disposing of the coltan originally reserved for Claimant. According to
Claimant’s information Respondent has not yet entered into any contracts with other
customers which could be affected by such an order. The remaining negative effects for
Respondent, if the order granted is later lifted, can be compensated by payment of
damages.

Statement of Measures Requested
22.

In light of this CLAIMANT requests the Emergency Arbitrator to
1) a) order RESPONDENT to refrain from disposing of any of the 100 metric tons of coltan
which are needed to fulfil the contract with CLAIMANT in line with the provisions of the
contract as amended by Global Minerals’ fax of 27 June 2014;
in the alternative to
b) order RESPONDENT from disposing of any of the 30 metric tons of coltan which are
needed to fulfil the contract with CLAIMANT in line with the provisions of the contract
concluded between CLAIMANT and RESPONDET on 28 March 2014
2) order RESPONDENT to reimburse CLAIMANT the amount of US$ 40,000 paid to the ICC
for the Emergency Arbitrator Proceedings.

Horace Fasttrack

Enclosures: Exhibits C 1 – C 10
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11 July 2014
22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo)
Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By Email: fasttrack@host.eq
Dear Sir,
Further to your correspondence dated 11 July 2014, the Secretariat of the International Court of
Arbitration of the International Chamber of Commerce (“Secretariat”) draws your attention to the
following:
I – EMERGENCY ARBITRATOR PROCEEDINGS (“APPLICATION”)
The Secretariat acknowledges receipt of your Application for Emergency Measures (“Application”)
dated 11 July 2014. Your Application was received today.
You have included the Request for Arbitration which was also received today in compliance with
Article 1(6) of Appendix V to the Rules (Emergency Arbitrator Rules).
We acknowledge receipt of your payment of US$ 40 000, US$ 5 000 of which is non-refundable
(Article 7(5) of Appendix V).

II – REQUEST FOR ARBITRATION (“REQUEST”)
The Secretariat also acknowledges receipt of your Request for Arbitration (“Request”) dated
11 July 2014. Your Request was received today. Pursuant to Article 4(2) of the ICC Rules of
Arbitration in force as from 1 January 2012 (“Rules”), this arbitration commenced on 11 July 2014.
We acknowledge receipt of the US$ 3 000 non-refundable filing fee which will be credited towards the
provisional advance.
III - GENERAL INFORMATION
1) Caption
The caption and the reference of this case are indicated above. Please ensure that the caption is
accurate and include the reference 22000/AC in all future correspondence in both the arbitration and
the Emergency Arbitrator Proceedings.
2) Reference to the Rules
In all future correspondence, any capitalised term not otherwise defined will have the meaning
ascribed to it in the Rules and references to Articles of the Rules generally will appear as:
“(Article ***)”.
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3) Your Case Management Team
Mr Counsel ......................................................................... (direct dial number: +33 1 49 53 00 01)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 02)
Mr Deputy Counsel ............................................................. (direct dial number: +33 1 49 53 00 03)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 04)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 05)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 06)
Mr Assistant ........................................................................ (direct dial number: +33 1 49 53 00 07)
Fax number ........................................................................ +33 1 49 53 00 10
Email address .................................................................... ica100@iccwbo.org
Your case management team will write to you concerning the notification of the Application and of the
Request, as well as other relevant information.
Finally, please find enclosed a note that highlights certain key features of ICC arbitration, as well as a
Note on Administrative Issues. We invite you to visit our website at www.iccarbitration.org to learn
more about our Dispute Resolution services.
Yours faithfully,

Secretary General
ICC International Court of Arbitration

encl.

-

Note on ICC Emergency Arbitrator Proceedings
Note to the Parties in Proceedings under the 2012 Rules
Note on Administrative Issues
ICC Rules of Arbitration (see also www.iccarbitration.org)
ICC Dispute Resolution Brochure (see also www.iccarbitration.org)

(The attachments are not provided for the purposes of the Vis Moot problem)
(The Notes are available on the ICC electronic Dispute Resolution Library at:
http://www.iccdrl.com/practicenotes.aspx.)
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11 July 2014
22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo)
Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By Email: fasttrack@host.eq
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
ByFedEx
Dear Sirs,
The Secretariat of the International Court of Arbitration of the International Chamber of Commerce
(“Secretariat”) draws your attention to the following:
I – APPLICATION FOR EMERGENCY MEASURES (“APPLICATION”)
1) Application
The Secretariat notifies Mediterraneo Mining SOE that, on 11 July 2014, it received an Application for
Emergency Measures (“Application”) from Vulcan Coltan Ltd (“Applicant”) represented by Mr Horace
Fasttrack, that names it as Responding Party.
2) Article 1(5) of Appendix V to the ICC Rules of Arbitration
On the basis of the information contained in the Application, the President of the International Court of
Arbitration of the International Chamber of Commerce (“President”) considers that the Emergency
Arbitrator Provisions contained in the ICC Rules of Arbitration (“Rules”) apply with reference to Articles
29(5) and 29(6) of the Rules.
Accordingly, we enclose a copy of the Application and the documents annexed thereto (Article 1(5) of
Appendix V to the Rules).
3) Appointment of the Emergency Arbitrator
The President will appoint an Emergency Arbitrator within as short a time as possible, normally within
two days from our receipt of the Application (Article 2(1) of Appendix V).
Every arbitrator must be and remain independent and impartial of the parties. Before being appointed,
we will require the Emergency Arbitrator to sign a Statement of Acceptance, Availability, Impartiality
and Independence.
The Emergency Arbitrator shall render an Order no later than 15 days from the day on which the file
was transmitted to the Emergency Arbitrator (Article 6(4) of Appendix V).
4) Place of Emergency Arbitrator proceedings
As the arbitration agreement provides for Vindobona as the place of arbitration, Vindobona shall be
the place of the Emergency Arbitrator Proceedings (Article 4(1) of Appendix V).
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5) Language
The arbitration agreement provides for English as the language of arbitration.
II – REQUEST FOR ARBITRATION (“REQUEST”)
1) Request
The Secretariat notifies Mediterraneo Mining SOE that on 11 July 2014, it received a Request for
Arbitration (“Request”) from Vulcan Coltan Ltd (“Claimant’) represented by Mr Horace Fasttrack, that
names it as Respondent.
Pursuant to Article 4(2) of the ICC Rules of Arbitration (“Rules”), this arbitration commenced on 11
July 2014.
We enclose a copy of the Request and the documents annexed thereto (Article 4(5)).
2) Answer to the Request
Respondent’s Answer to the Request (“Answer”) is due within 30 days from the day following receipt
of this correspondence (Article 5(1)).
Please send us 5 copies of the Answer, together with an electronic version.
Respondent may apply for an extension of time for submitting its Answer by nominating an arbitrator
(Article 5(2)). Such information will enable the International Court of Arbitration of the International
Chamber of Commerce (“Court”) to take steps towards the constitution of the arbitral tribunal.
If any of the parties refuses or fails to take part in the arbitration or any stage thereof, the arbitration
will proceed notwithstanding such refusal or failure (Article 6(8)).
3) Joinder of Additional Parties
No Additional Party may be joined to this arbitration after the confirmation or appointment of any
arbitrator, unless all parties including the Additional Party otherwise agree (Article 7(1)). Therefore, if
Respondent intends to join an Additional Party and seeks an extension of time for submitting its
Answer, it must inform us in its request for such extension.
4) Constitution of the Arbitral Tribunal
The arbitration agreement provides
Dr Arbitrator One as co-arbitrator.

for

three

arbitrators.

Claimant

has

nominated

Respondent is required to nominate a co-arbitrator in its Answer or in any request for an extension of
time for submitting its Answer (Article 12(4)). If it fails to nominate an arbitrator within 30 days from the
day following its receipt of this correspondence, the Court will appoint a co-arbitrator on its behalf
(Article 12(4)).
The Court will appoint the president, unless the parties agree upon another procedure (e.g. the
co-arbitrators nominating the president) (Article 12(5)).
5) Place of Arbitration
The arbitration agreement provides for Vindobona as the place of arbitration.

23

22000/AC

Page 3

6) Language
The arbitration agreement provides for English as the language of arbitration.
7) Provisional Advance
The Secretary General fixed a provisional advance of US$ 80 000 to cover the costs of arbitration until
the Terms of Reference are established (Article 36(1)), based on an amount in dispute quantified at
US$ 4 500 000 and three arbitrators.
8) Efficient Conduct of the Arbitration
The Rules require the parties and the arbitral tribunal to make every effort to conduct the arbitration in
an expeditious and cost-effective manner having regard to the complexity and value of the dispute
(Article 22(1)).
In making decisions as to costs, the arbitral tribunal may take into account such circumstances as it
considers relevant, including the extent to which each party has conducted the arbitration in an
expeditious and cost-effective manner (Article 37(5)).
III - GENERAL INFORMATION
1) Caption
The caption and the reference of this case are indicated above. Please ensure that the caption is
accurate and include the reference 22000/AC in all future correspondence in both the arbitration and
the Emergency Arbitrator Proceedings.
2) Reference to the Rules
In all future correspondence, any capitalised term not otherwise defined will have the meaning
ascribed to it in the Rules and references to Articles of the Rules generally will appear as:
“(Article ***)”.
3) Communications with the Secretariat
Please provide your fax number and/or email address as we may transmit notifications and
communications by fax and/or email.
4) Amicable Settlement
Parties are free to settle their dispute amicably at any time during an arbitration. The parties may wish
to consider conducting an amicable dispute resolution procedure pursuant to the ICC Mediation Rules,
which, in addition to mediation, also allow for the use of other amicable settlement procedures. ICC
can assist the parties in finding a suitable mediator. Further information is available from the ICC
International Centre for ADR at +33 1 49 53 30 53 or adr@iccwbo.org or www.iccadr.org.
5) Your Case Management Team
Mr Counsel ......................................................................... (direct dial number: +33 1 49 53 00 01)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 02)
Mr Deputy Counsel ............................................................. (direct dial number: +33 1 49 53 00 03)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 04)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 05)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 06)
Mr Assistant ........................................................................ (direct dial number: +33 1 49 53 00 07)
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Fax number ........................................................................ +33 1 49 53 00 10
Email address .................................................................... ica100@iccwbo.org
While maintaining strict neutrality, the Secretariat is at the parties’ disposal regarding any questions
they may have concerning the application of the Rules.
Finally, please find enclosed a note that highlights certain key features of ICC arbitration, as well as a
Note on Administrative Issues. We invite you to visit our website at www.iccarbitration.org to learn
more about our Dispute Resolution services.
Yours faithfully,

Counsel
Secretariat of the ICC International Court of Arbitration
encl.

-

Application with documents annexed thereto
Note on ICC Emergency Arbitrator Proceedings
Request for Arbitration with documents annexed thereto
Note to the Parties in Proceedings under the 2012 Rules
Note on Administrative Issues
ICC Rules of Arbitration (see also www.iccarbitration.org)
ICC Dispute Resolution Brochure (see also www.iccarbitration.org)
Financial Table
Payment Request for the provisional advance

(The attachments are not provided for the purposes of the Vis Moot problem)
(The Notes are available on the ICC electronic Dispute Resolution Library at:
http://www.iccdrl.com/practicenotes.aspx.)
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12 July 2014
22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo)
Ms Chin Hu
Vindobona
Danubia
By FedEx & Email: chinhu@vino.db
Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By Email: fasttrack@host.eq
Mr Joseph Langweiler
Advocate at the Court
75 Court Street Capital City
Mediterraneo
By Email: Langweiler@lawyer.me
Dear Madame and Sirs,
Today, the President of the International Court of Arbitration of the International Chamber of
Commerce (“President”) appointed Ms Chin Hu as Emergency Arbitrator (Article 2(1) of Appendix V to
the Rules).
We enclose for the information of the parties a copy of the Statement of Acceptance, Availability,
Impartiality and Independence (“Statement”), and the curriculum vitae of Ms Hu.
We transmit the file to Ms Hu (Article 2(3) of Appendix V) and enclose a Note on the Emergency
Arbitrator Proceedings.
Time Limit for the Order
The Emergency Arbitrator must render an Order no later than 15 days from today.
The President may extend this time limit pursuant to a reasoned request from the Emergency
Arbitrator or on his own initiative (Article 6(4) of Appendix V).
To assist the Emergency Arbitrator in drafting the Order, we enclose the Emergency Arbitrator Order
Checklist.
In the Order (Article 29(2)), the Emergency Arbitrator must, among other things, determine whether
the Application is admissible, and whether she has jurisdiction to order Emergency Measures
(Article 6(2) of Appendix V).
Costs of the Emergency Arbitrator Proceedings
The Applicant paid US$ 40 000 on 11 July 2014, consisting of US$ 10 000 for the ICC administrative
expenses and US$ 30 000 for the Emergency Arbitrator’s fees and expenses (Article 7(1) of Appendix V).
The President may increase the Emergency Arbitrator’s fees or the ICC administrative expenses at
any time during the proceedings, taking into account the nature of the case, and the amount of work
performed by the Emergency Arbitrator, the Court, the President and the Secretariat (Article 7(2) of
Appendix V).
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If the party which submitted the Application fails to pay the increased costs within the time limit fixed
by the Secretariat, the Application shall be considered as withdrawn (Article 7(2) of Appendix V).
Correspondence
As from now, the parties and the Emergency Arbitrator should correspond directly and send copies of
their correspondence to the Secretariat.
Yours faithfully,

Counsel
Secretariat of the ICC International Court of Arbitration
encl.

-

List of Documents
Documents mentioned therein (for the Emergency Arbitrator only)
Note on Emergency Arbitrator Proceedings (for the Emergency Arbitrator only)
Emergency Arbitrator Order Checklist (for the Emergency Arbitrator only)
Statement of Acceptance, Availability, Impartiality and Independence and curriculum vitae
of Ms Chin Hu (for the parties only)
(The attachments are not provided for the purposes of the Vis Moot problem except the
Statement of Ms HU)
(The Notes are available on the ICC electronic Dispute Resolution Library at:
http://www.iccdrl.com/practicenotes.aspx.)
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CASE N° 22000/AC
ICC EMERGENCY ARBITRATOR STATEMENT of ACCEPTANCE,
AVAILABILITY, IMPARTIALITY AND INDEPENDENCE
Family Name(s): HU

Given Name(s): Chin

Please tick all relevant boxes.

1. ACCEPTANCE
Acceptance
X I agree to serve as emergency arbitrator under and in accordance with the 2012 ICC
Rules of Arbitration (“Rules”). I am aware that (i) other candidates may have been contacted by
the ICC to serve as emergency arbitrator in this case and (ii) the urgency of the proceedings may
require the ICC to appoint another candidate before receiving my response. I confirm that I am
familiar with the Rules, in particular Article 29 and Appendix V. I accept that my remuneration will
be in accordance with Article 7 of Appendix V.
Non-Acceptance
I decline to serve as emergency arbitrator in this case. (If you tick here, simply date and
sign the form without completing any other sections.)
2. AVAILABILITY
X I confirm, on the basis of the information presently available to me, that I can devote
the time necessary to conduct this emergency arbitrator proceeding diligently, efficiently and in
accordance with the time limit in Article 6(4) of Appendix V to the Rules, subject to any
extensions granted by the President. I understand that it is important to complete these
proceedings as promptly as reasonably practicable. Furthermore, I am not aware of any
commitments which might preclude me from completing the emergency arbitrator proceeding on
time, or from devoting to them the attention that they require.
3. INDEPENDENCE and IMPARTIALITY
(Tick one box and provide details below and/or, if necessary, on a separate sheet)
In deciding which box to tick, you should take into account, having regard to Article 2(4) of Appendix V
to the Rules, whether there exists any past or present relationship, direct or indirect, between you and
any of the parties to this emergency arbitrator proceeding, their related entities or their lawyers or
other representatives, whether financial, professional or of any other kind. Any doubt must be resolved
in favour of disclosure. Any disclosure should be complete and specific, identifying inter alia relevant
dates (both start and end dates), financial arrangements, details of companies and individuals, and all
other relevant information.
X Nothing to disclose: I am impartial and independent and intend to remain so. To the
best of my knowledge, and having made due enquiry, there are no facts or circumstances, past
or present, that I should disclose because they might be of such a nature as to call into question
my independence in the eyes of any of the parties to this emergency arbitrator proceeding and
no circumstances that could give rise to reasonable doubts as to my impartiality.
Acceptance with disclosure: I am impartial and independent and intend to remain
so. However, mindful of my obligation to disclose any facts or circumstances which might be of
such a nature as to call into question my independence in the eyes of any of the parties to this
emergency arbitrator proceeding or that could give rise to reasonable doubts as to my
impartiality, I draw attention to the matters below and/or on the attached sheet.
Date: 12 July 2014

Signature: [signature of Ms HU]

Disclaimer: The information requested in this form will be considered by the ICC for its Dispute Resolution
Services, and will be stored in case management database systems. Pursuant to the French Law on
"Informatique et Libertés" of 6 January 1978, particularly Articles 32 and 40, you may access this information
and ask for rectification by writing to the Court’s Secretariat.
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Ms Chin Hu, Esq.
Kirchplatz 14
Tudor
Danubia

Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By Email: fasttrack@host.eq
Mr Joseph Langweiler
Advocate at the Court
75 Court Street Capital City
Mediterraneo
By Email: Langweiler@lawyer.me
26 July 2014

22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo)

Dear Sirs,
Please find attached my order in the above referenced Emergency Arbitrator Proceedings.
I thank you for your cooperation in the conduct of the proceedings.

Yours sincerely

Ms Chin Hu
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Order of the Emergency Arbitrator
Ms Chin Hu
in the proceedings between
Vulcan Coltan Ltd vs Mediterraneo Mining SOE
1.

On 28 March 2014 Vulcan Coltan Ltd, the Claimant in the main arbitration (“Claimant”)
and Mediterraneo Mining SOE, the Respondent in the main arbitration (“Respondent”)
entered into a contract for the delivery of coltan by Respondent. Payment was to be
effected by a letter of credit which had to be provided within 14 days after a so called
Notice of Transport had been given.

2.

Claimant initially intended to buy 100 metric tons of coltan. In the end the contract only
provided for the delivery of 30 metric tons. While the exact ground for that limitation is in
dispute between the Parties, it is uncontested that during the negotiations Respondent
stated several times that it would be at least difficult for it to provide the amount originally
requested within the time frame anticipated due to existing commitments to other
customers.

3.

Coltan is a crucial element for a number of applications in the electronic industry and the
market is highly volatile. Several of the major coltan mines are located in politically
unstable areas. Consequently, so called conflict free coltan is a sparse resource.
Respondent is the second largest producer in the world of such conflict free coltan, the
largest producer being mines in Xanadu.

4.

On 25 June 2014 Respondent gave the required Notice of Transport. At the same time it
informed Claimant that due to the insolvency of another customer an additional quantity
of 150 metric tons had become available. By fax of 27 June 2014 Claimant offered to buy
the originally requested amount of 100 metric tons at conditions which had previously
been offered by Respondent during the negotiations. Respondent did not respond to that
offer. Claimant understood this reaction as an acceptance. As a consequence, on 4 July
2014 Claimant provided a letter of credit which was in compliance with the purportedly
changed order. By a voicemail message of the same day Respondent complained that the
letter of credit did not conform to the provisions of the original contract, which, in its view,
had not been modified. Respondent asked Claimant to provide immediately a new letter of
credit complying with the requirements of the original contract. Claimant answered the
next day that in its view the original contract had been amended and that it expected
delivery of the 100 metric tons under the allegedly amended contract. As a consequence,
on 7 July Respondent declared avoidance of the contract. Another letter of credit provided
by the Claimant on 8 July 2014 which was in compliance with the original contract was
rejected by Respondent as belated on 9 July 2014.

5.

Around the time of the purportedly amended order the political situation in Xanadu, the
main producer of the conflict free coltan, started to deteriorate with the withdrawal of one
of the main parties from the government. The uncertainty resulting therefrom had already
led to a considerable fluctuation in the price of coltan. Immediately after the breakdown
several of the major users of coltan had approached Respondent to enquire about future
deliveries in case the situation in Xanadu should deteriorate. Should the production in
Xanadu become interrupted, there would no longer be a sufficient supply of conflict free
coltan.

6.

In light of this development Claimant initiated arbitration proceedings against Respondent
on the 11 July 2014. In addition it requested the appointment of an Emergency Arbitrator
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to preserve the status quo and to order Respondent not to sell the existing quantities of
coltan to any other customer.
7.

Respondent objected to that request and contested the jurisdiction of the Emergency
Arbitrator. In its view the provision in Article 21 of the contract excluded the right to apply
to the ICC for the appointment of an Emergency Arbitrator. Furthermore, Respondent did
not consider the measures requested to be justified.

8.

On 12 July 2014 the ICC appointed Ms Chin Hu as Emergency Arbitrator. Both parties
made it clear from the beginning that they were interested in a quick decision by the
Emergency Arbitrator and would not take any steps which could frustrate her decision
They agreed on short time limits for the submissions, limited the number of pages and
allowed the emergency arbitrator to restrict the reasoning of her order to the bare
minimum. In line with the agreement reached the parties exchanged their submissions by
20 July 2014 and commented two days later on the respective submission of the other
party.

Legal Evaluation
9.

The Emergency Arbitrator notes that the contract containing the arbitration agreement
has been signed by both the Applicant and the Responding party on 28 March 2014, that
is, after 1 January 2012. Furthermore, the Responding party does not challenge the
existence, validity or scope of the arbitration agreement nor the applicability of
Emergency Arbitrator provisions except for what concerns the limitation included in
Article 29(6)(b) of the ICC Rules of Arbitration (“Rules”). In that respect, the Emergency
Arbitrator considers that she is not prevented by Article 21 of the contract to hear the
interim disputes. Article 21 merely regulating which court had jurisdiction to render
interim measures. Article 21’s purpose is not to exclude any form of interim relief by the
Arbitral Tribunal or via any other intra-arbitration mechanism. Consequently, it was not
intended to exclude applications to the Emergency Arbitrator. Accordingly, the Emergency
Arbitrator has jurisdiction to decide on the Application for Emergency Measures.

10.

Furthermore, Article 29(1) of the Rules provides that a party that needs urgent interim or
conservatory measures that cannot await the constitution of an arbitral tribunal may
make an application for such measures. In this case, no arbitral tribunal has yet been
constituted and the Applicant has demonstrated urgency sufficient to satisfy the
Emergency Arbitrator that the Application is admissible pursuant to Article 29(1) of the
Rules. It has been established by the Applicant in its submission that Respondent is in the
process of negotiating with other customers. As one of the customers, who is heavily
dependent on delivery from Xanadu is looking for a delivery at the beginning of August, it
is very likely that the delivery would have taken place before the Arbitral Tribunal is
established and has had time to deal with the matter.

11.

Contrary to Respondent’s submission, the substantive requirements for granting such
interim relief are equally met. Claimant has a good arguable case on the merits and the
decision on the merits would be frustrated if the required measures were not ordered.
These are the internationally accepted principles of arbitral interim relief which are also
the basis for Art. 17 A of the Danubian Arbitration law which is a verbatim adoption of the
provision in the 2006 version of the UNCITRAL Model Law.

12.

Claimant has a good arguable case that a valid contract for the delivery of 100 metric tons
existed. In light of the long lasting business relationship with Global Minerals Claimant
could expect Respondent to inform it should it not be willing to accept any longer an offer
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previously made. Consequently, there is a good arguable case that Respondent’s silence is
interpreted as an acceptance of Claimant’s offer to increase the quantities to be delivered.
13.

In light of the still uncertain situation in Xanadu irreparable harm to Claimant could result
from a disposal of the existing quantities of coltan by Respondent. Should the production
of coltan in Xanadu become interrupted, Claimant would be unable to fulfill its contractual
obligations towards its customers should it not receive the coltan from Respondent. The
resulting damage to Claimant’s reputation can in case of a young company determine its
fate.

14.

By contrast the only loss which may result for Respondent from the order requested is
that it can presently not enter into additional better remunerated contracts. Such a loss
may well be remedied by the payment of damages.

15.

According to Article 7(4) Appendix V of the Emergency Arbitrator Rules, the costs of the
Emergency Arbitrator Proceedings include the ICC administrative expenses, the
Emergency Arbitrator’s fees and expenses and the reasonable legal and other costs
incurred by the parties for the Emergency Arbitrator Proceedings. Pursuant to Article 7(3)
Appendix V of the Emergency Arbitrator Rules, the Emergency Arbitrator must fix these
costs and decide which of the parties shall bear them or in what proportion they shall be
borne by the parties.

16.

The parties have not requested a decision regarding the legal and other costs they have
incurred. Regarding the Emergency Arbitrator fees and the ICC administrative expenses,
these are fixed in the amount of US$ 40 000 which comprises the amounts of US$ 10 000
and US$ 30 000 provided for at Article 7(1) Appendix V of the Emergency Arbitrator
Rules. The Emergency Arbitrator finds that applying the principle that costs follow the
event – which is a recognized and commonly used principle in international arbitration –
is appropriate in light of the circumstances of the case and the decision on the Application
as described above. Accordingly, Responding party shall bear the costs of the proceedings
which amount to US$ 40 000. Responding party shall thus reimburse the Applicant for the
amount of US$ 40 000 that it paid.

In light of these considerations the following order is issued:
1.
2.

3.

The Application is admissible pursuant to Article 29(1) of the Rules and the Emergency
Arbitrator has jurisdiction to order the emergency measures sought by the Applicant.
Responding party is to refrain from disposing of any of the 100 metric tons of coltan which
are needed to fulfil the contract with Claimant in line with the provisions of the contract as
amended by Global Minerals’ fax of 27 June 2014
Responding party shall bear the costs of the Emergency Arbitrator proceedings and shall
consequently reimburse the Applicant the amount of US$ 40 000.

Vindobona, 26 July 2014

Ms Chin Hu
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26 July 2014
22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo)
Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By Email: fasttrack@host.eq
Mr Joseph Langweiler
Advocate at the Court
75 Court Street Capital City
Mediterraneo
By Email: Langweiler@lawyer.me
Dear Sirs,
The Emergency Arbitrator has sent today the Order to the parties.
The Order shall cease to be binding on the parties upon (Article 6(6) of Appendix V):
the arbitral tribunal’s final award, unless the arbitral tribunal expressly decides otherwise,
the withdrawal of all claims, or
the termination of the arbitration before the rendering of a final award.

-

Upon a reasoned request prior to the transmission of the file to the arbitral tribunal, the Emergency
Arbitrator may modify, terminate or annul the Order (Article 6(8) of Appendix V).
Costs of the Emergency Arbitrator Proceedings
The Order fixed the costs of the Emergency Arbitrator Proceedings as follows (Article 7(3)
Appendix V):
-

ICC administrative expenses:
Emergency Arbitrator’s fees and expenses:
Total:

Such costs are covered by the payment made by the Applicant.
Yours faithfully,

Counsel
Secretariat of the ICC International Court of Arbitration
c.c.

Emergency Arbitrator

33

US$ 10 000
US$ 30 000
US$ 40 000

Joseph Langweiler
Advocate at the Court

75 Court Street Capital City, Mediterraneo,
Tel. (0) 146-9845 Telefax (0) 146-9850,
Langweiler@lawyer.me

8 August 2014
By courier
The Secretariat of the International Court of Arbitration
International Chamber of Commerce
38 Cours Albert 1er
75008 Paris
France
Vulcan Coltan Ltd v Mediterraneo Mining SOE
Answer to Request for Arbitration
Counterclaims
Request for Joinder
Pursuant to Articles 5 and 7 ICC- Arbitration Rules
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
- CLAIMANT–
Represented in this arbitration by Horace Fasttrack
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
- RESPONDENT –
Represented in this arbitration by Joseph Langweiler
Global Minerals Ltd
Excavation Place 5
Hansetown
Ruritania
-

Additional Party to be joined-

Introduction
1.

In its Request for Arbitration, as well as in its submissions in the proceedings before the
Emergency Arbitrator, CLAIMANT gave a largely distorted picture of the contractual
relationships and the negotiations between the Parties. Neither was the business
relationship between RESPONDENT on the one side and companies from the Global
Minerals Group on the other side as smooth as alleged by CLAIMANT nor did CLAIMANT
want to do RESPONDENT a favor in enlarging its offer. Contrary to the impression
CLAIMANT has tried to create, it was not RESPONDENT but CLAIMANT who wanted to
maximize its profits and therefore behaved in an opportunistic way. CLAIMANT tried to use
insider information and speculated on market developments and appears to have been
surprised when its speculations turned against it.
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Nomination of Arbitrator and Jurisdiction of Arbitral Tribunal
2.

RESPONDENT nominates as its arbitrator in this case Ms. Dos. It recognizes the jurisdiction
of the arbitral tribunal. RESPONDENT agrees that the ICC appoints the president of the
arbitral tribunal and suggests that the president be a Danubian national.

Statement of Facts
3.

RESPONDENT, Mediterraneo Mining SOE (“RESPONDENT”), is a state-owned enterprise
based in Mediterraneo. It operates all the mines in Mediterraneo including the country’s
only coltan mine. In addition to coltan RESPONDENT extracts copper and gold. It has a
world-wide reputation for its high-quality coltan from conflict free coltan mines.

4.

CLAIMANT’s parent company, Global Minerals Ltd, as well as other companies belonging to
the Global Minerals Group of Companies, have been fairly regular customers of
RESPONDENT for coltan as well as for other minerals. Contrary to CLAIMANT’s
representations, this relationship has not been problem free. There had on several
occasions been last minute requests for changes of ports of destinations, packing
requirements or other contractual obligations. RESPONDENT normally tried to
accommodate these requests and if possible acted accordingly informing its counterparties
then about the changes made.

5.

Consequently, RESPONDENT was shocked and outraged when in one of these deals Global
Minerals put the subsidiary used into bankruptcy to avoid its payment obligations. Only
after lengthy negotiations and in return for improved delivery and payment conditions was
Global Minerals in the end willing to pay at least 90% of the price of that transaction. In light
of that experience RESPONDENT insisted from then on always that Global Minerals either
became a direct party to the deal or at least provided sufficient security for the payment
obligations. Only in very few deals, when RESPONDENT was about to reach the limit of its
storage capacity, did RESPONDENT not insist on any direct involvement of Global Minerals.

6.

On 23 March 2014, Mr Storm, the Chief Operating Officer of Global Minerals, and Mr
Summer, the Chief Operating Officer of CLAIMANT, approached Mr Winter, the general sales
manager of RESPONDENT, to enquire about a delivery of 100 metric tons of coltan to
CLAIMANT. The original proposal was that CLAIMANT would buy the goods and get the
same payment and delivery conditions as Global Minerals (Witness Statement by Mr
Winter, Exhibit R 1).

7.

RESPONDENT was aware that CLAIMANT was a newly formed subsidiary of Global Minerals
for the very difficult and competitive Equatorianian market and that it had very few assets
apart from the office it had rented. In light of both that and the previous experience
RESPONDENT made it clear from the beginning that Global Minerals would have to become
a party to the contract or at least guarantee the fulfillment of the payment obligations. In the
ensuing negotiations several models were discussed. In the end an agreement was reached
that Global Minerals would not only ensure payment by a Letter of Credit but also sign the
contract to endorse it. The signing took place on 28 March 2014 and RESPONDENT received
the copies of the contract from Global Minerals.

8.

During the negotiations a number of other options were discussed and RESPONDENT made
an offer for the delivery of 100 metric tons at the price of US$45 per kg to be delivered in
several installments before the end of 2014 CIP to CLAIMANT’s premises. The offer was not
accepted as CLAIMANT and Global Minerals requested a better price for the higher quantity.
At the time of the negotiations RESPONDENT had, however, already problems in delivering
the finally agreed 30 metric tons within the agreed time. RESPONDENT had, therefore,
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asked for an unusually long window for the giving of the Notice of Transport. Consequently,
any further quantities, even if delivered before the end of 2014, would have required
additional efforts by RESPONDENT. The costs involved with these extra efforts made any
price reduction impossible and even the price offered was already meant to be a price to
start a long lasting relationship.
9.

In addition to the clauses cited by CLAIMANT the contract contained the following clause
concerning interim relief.
Art 21 Provisional measures
The courts at the place of business of the party against which provisional measures are
sought shall have exclusive jurisdiction to grant such measures

10. The clause had originally been suggested by Global Minerals in another contract in 2010.
Since then it had been part of all contracts concluded with companies from the Global
Minerals Group of Companies. RESPONDENT always understood it to be intended to limit all
types of interim relief to that available from the courts at the respective parties’ place of
business. These courts are the only instance which can grant efficient interim relief.
11. In early May, another of RESPONDENT’s customer became insolvent after it had contracted
inter alia for a delivery of 150 metric tons of coltan in early July. On 21 June 2014 the
insolvency administrator informed RESPONDENT that it would rescind the contract.
Consequently, RESPONDENT was now in the fortunate position of being able to deliver the
coltan earlier than anticipated to CLAIMANT, who had during the discussion always
expressed its interest in early delivery.
12. On 25 June 2014 RESPONDENT sent the Notice of Transport to both CLAIMANT and Global
Minerals. In its cover mail (Exhibit C 4) RESPONDENT informed CLAIMANT and Global
Minerals about the insolvency of the other customer and the additional quantities now
available. That was primarily done to explain why RESPONDENT could now deliver much
earlier than originally anticipated. During the contract negotiations RESPONDENT had
indicated that, due to other commitments, it would most likely only be able to declare its
readiness to transport shortly before the end of August.
13. At the same time the information about the additional quantities available put CLAIMANT
and Global Minerals into the position of investigating whether they could use them and of
approaching RESPONDENT for further discussions.
14. No request for any such further discussions of a new contract was received by
RESPONDENT. Instead, Mr Winter was approached by one of RESPONDENT’s subsidiaries
to help it with a problem it had with Iron Unlimited, another company of the Global
Minerals Group. Due to a mix up of papers on the side of RESPONDENT’s subsidiary the
copper delivered under the controversial contract had a different origin than agreed. In
practice, that had no effect on its usability. Irrespective of that Iron Unlimited was trying to
use the origin issue as a formal pretext to get out of a contract which had turned out to be
unfavorable.
15. On 27 June 2014, at 20.05h, RESPONDENT then received a fax from Global Minerals in
which the latter unilaterally tried to amend the old contract. Global Minerals suggested not
only increasing the amount to be delivered to 100 metric tons but also changing the
delivery conditions. Since the fax had arrived outside RESPONDENT’s business hours, it
only read it on the following Monday. By that time the information that the Government in
Xanadu had to step down had become public knowledge. CLAIMANT had most likely had
that key information already had on Friday evening and was trying to use it to its advantage.
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Given both the long civil war in Xanadu, which had only ended 10 years ago, and the still
existing tensions between the various ethnic groups in the country, it could not be excluded
that in the wake of the Government’s dissolution those tensions would rekindle. That could
have seriously affected the production of coltan, in particular the production of conflict free
coltan. Thus, with the announcement of the crisis, the market started to react nervously and
it was very likely that the prices of coltan would rise considerably.
16. It could not have come as a surprise to CLAIMANT that once the information about the
development in Xanadu was public, RESPONDENT was not interested in the former’s offer
and never accepted it. That was also communicated from Mr Winter’s assistant, Ms Ludmilla
Masrov, to Mr. Max Rüthli, a sales manager at Claimant (Exhibit R 2). While RESPONDENT
would have been able to deliver the quantity requested the offer was by far too low and
RESPONDENT wanted to keep its free quantities of coltan to be able to react to the new
situation. One of RESPONDENT’s major long term customers was also dependent on
deliveries from Xanadu.
17. RESPONDENT was outraged by CLAIMANT’s attempt to take advantage of its insider
information. Contrary to CLAIMANT’s allegation the increased offer was not triggered by its
wish to do RESPONDENT a favor. It seems much more likely that CLAIMANT had insider
information about the Xanadu crisis and tried to use it for its benefit. The brother of Mr
Storm is the local Ambassador for Ruritania in Xanadu. The attached report from the
Xanadu Chronical (Exhibit R 3) shows that the Ambassador had been informed on Friday 27
June 2014 by one of the junior ministers about the planned walk out from the Government
of that minister’s party.
18. On 4 July 2014 at 15:00 MST the RESPONDENT received a Letter of Credit issued by the RST
Trade Bank, Ruritania, first by fax and then by courier. The Letter of Credit was issued for
US $4,500,000 relating to 100 metric tons of coltan.
19. Notwithstanding the fact that the issue of a non-conforming Letter of Credit constituted a
fundamental breach of contract entitling RESPONDENT to avoid it, Mr Winter immediately
tried to call Mr Summer to complain about the non-conforming letter. Mr Summer was in a
meeting and was unable to answer the phone. Mr Winter left a message complaining about
the non-conforming Letter of Credit and asking for the correct Letter of Credit to be
provided immediately. In reply to this goodwill gesture, made in light of the existing
business relationship and to facilitate settlement of the dispute for Iron Unlimited, Mr
Winter merely received the e-mail by Mr Storm, already submitted as Exhibit C 6. In that email Mr Storm merely alleged that the Letter of Credit provided was in line with – what he
called - the changed contract, i.e. his fax of 27 June 2014, and requested delivery of 100
metric tons within the time agreed.
20. That showed RESPONDENT that CLAIMANT and its parent company had no intention to
settle the various disputes amicably. Therefore, by letter of 7 July 2014 – delivered by
special courier – Mr Winter on behalf of RESPONDENT declared the contract avoided.
21. RESPONDENT was considerably surprised when, in response to its declaration of avoidance
it received a second Letter of Credit. This time the Letter of Credit largely complied with
what had been provided in the contract though not completely. The accompanying letter
stated that this new letter was merely sent as a precautionary measure and that CLAIMANT
still considered that the original contract of 28 March 2014 had been amended by the fax of
27 June 2014 and RESPONDENT’s silence in response to it.
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22. What is significant is that this Letter of Credit had probably been sent at the time of the first
news about the rising tensions in Xanadu which resulted in an immediate increase of the
price for conflict free coltan of 93ct per kg.
23. A copy of the Letter of Credit arrived by fax from CLAIMANT on 22.42h on 8 July 2014. That
is outside RESPONDENT’s ordinary hours of business which last from 8.00 until 20:00h
MST. Also Mr Winter, who was still in the office due to the turmoil created by the news from
Xanadu, did not become aware of the arrival of the fax since his office was in another part of
the building. Thus, the fax was only discovered at the start of business the next morning.
24. By that time Mr Winter had already received the original of the Letter of Credit. It had been
delivered via special courier 5min after midnight to the night porter, who called Mr Winter
to confirm receipt. The second Letter of Credit was issued by RST Trade Bank for
US$ 1,350,000 and was much closer to the requirements under the contract with the
exception of the additionally required invoice. In the present case, however, RESPONDENT
had already avoided the contract before that Letter of Credit had been issued. Furthermore,
that Letter of Credit had not arrived in time which in itself constituted a fundamental breach
of contract entitling RESPONDENT to avoid the contract. RESPONDENT made that clear to
CLAIMANT in a letter of 9 July 2014. As a merely precautionary measure Mr Winter in that
letter declared once more the avoidance of the contract (Exhibit R 4), though that would not
have been necessary in light of the earlier termination.
Legal Evaluation
Joinder of Global Minerals
25. RESPONDENT requests that Global Minerals is to be joined to this arbitration as an
Additional Party.
26. That joinder is necessary to ensure that RESPONDENT’S counterclaim and its claim for costs
are not frustrated in the event that it is successful. CLAIMANT is a special purpose vehicle,
without any substantial assets, created by Global Minerals to enter the difficult
Equatorianian market. One of the purposes of creating CLAIMANT was to shield Global
Minerals from liability should CLAIMANT not be successful in that market and should
damage claims arise from those activities. In such a case it seems very likely that Global
Minerals would simply allow CLAIMANT to become insolvent as it has done in the past with
another subsidiary. That is exactly the reason why RESPONDENT insisted on the inclusion
of Global Minerals into the original contract of 28 March 2014. RESPONDENT wanted to
avoid ending up with claims against CLAIMANT which were non-enforceable because of the
latter’s insolvency.
27. The arbitral tribunal has jurisdiction over Global Minerals by virtue of the arbitration clause
in the contract concluded by RESPONDENT on 28 March 2014 with both CLAIMANT and
Global Minerals. RESPONDENT always made it clear that it would not sell the originally
requested amount to CLAIMANT due to its limited financial resources. Instead it required
the involvement of the Global Minerals and both signed on the last page of the contract.
Moreover, Global Minerals as the parent company was heavily involved in the negotiation
and fulfilment of the contract. In particular it ensured the opening of the required letter of
credit. Thus, even if the Tribunal were to come to the conclusion that Global Minerals was
not a proper party to the contract it would be bound by virtue of the group of company
doctrine.
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Rejection of Claims raised by CLAIMANT
28. Under the contract CLAIMANT and Global Minerals were obliged to provide a Letter of
Credit in line with the provisions as set out in the contract of 28 March 2014. That contract
has never been validly amended. RESPONDENT never consented to CLAIMANT’s offer to
enlarge the quantity to be delivered under the contract and to amend the delivery terms. To
the contrary, as it could now be established by the witness statement of Ms Masrov after her
return from holidays, CLAIMANT in the person of its sale manager Mr. Rüthli was actually
informed about the non-acceptability of the offer and its rejection. Furthermore, even if that
had not been the case, contrary to the belief of the Emergency Arbitration, RESPONDENT’s
silence would not have been sufficient to bring a contract into existence. Pursuant to Art. 18
CISG silence does not constitute an acceptance. Contrary to CLAIMANT’s allegations, there
was also no practice established between the Parties that Respondent would answer
immediately if it wanted to reject a change offer. The cases CLAIMANT refers to – with one
exception - all concern requests for changes by Global Minerals which RESPONDENT could
in the end accommodate and where it informed Global Minerals of its ability to do so. Thus,
if at all, this practice would be in favor of RESPONDENT.
29. CLAIMANT’S failure to issue the required and correct letter of credit does amount to a
fundamental breach of contract (Articles 64, 25, 54 CISG) which entitled RESPONDENT to
terminate the contract.
30. Neither of the Letter of Credits provided by Global Minerals conformed to the contractual
requirements. In transactions involving commodities, in particular in volatile markets, any
deviation from the contract in relation to the documents provided constitutes a
fundamental breach.
31. The first Letter of Credit did not bear any relation to the contract concluded on 28 March
2014. It was for a larger amount of coltan than agreed upon in the contract between the
parties and contained different delivery terms. There has been no amendment of the
contract. RESPONDENT never accepted CLAIMANT’s amended proposal and, under the
CISG, silence does not constitute an acceptance, as is explicitly stated in Article 18 CISG.
32. The second Letter of Credit was received too late: by the time of receipt RESPONDENT had
validly avoided the contract. By sending the first Letter of Credit CLAIMANT and Global
Minerals had exercised their right to determine the exact date of performance within the
period given. From that time onwards the time for performance was fixed and all
subsequent performance was out of time.
33. Even if the Tribunal should reach a different conclusion, which we do not expect, the second
Letter of Credit was sent belatedly. It only arrived at RESPONDENT’S premises on 9 July
2014 and not as required on 8 July 2014. The fax was sent outside RESPONDENT’s the
ordinary business hours and was only discovered on 9 July 2014. Therefore, it cannot be
considered to have arrived in time. It is not the time of sending but the time of receipt which
is relevant in this regard. Consequently, it is also not the time zone of the party performing
the contract which is relevant, i.e. RST applicable in Ruritania and Equatoriana, but the zone
where the obligation is to be performed, i.e. MST relevant in Mediterraneo, which is five
hours ahead.
34. Moreover, the Letter of Credit required for its drawing the presentation of a commercial
invoice which was not listed as a document to be presented in the first letter of credit.
Lifting of the order of the emergency arbitrators
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35. The order of the emergency arbitrator Ms Chin Hu of 26 July 2014 must be lifted. The
Parties agreed in their contract of 28 March 2014 in clause 21 that interim relief would only
be available from the state courts. Thus Ms. Hu already lacked jurisdiction from the
beginning.
36. Furthermore, the substantive requirements for the granting of interim relief were not met.
Neither had Claimant a good arguable case on the merits nor was irreparable harm
imminent. Contrary to the view taken by the Emergency Arbitrator, it has now been
established that the contract has never been validly amended. Thus, there had never been
any basis for the order to maintain at least 100 metric tons of coltan. At best there had been
a contract for 30 metric tons. That contract had, however, been validly avoided by
RESPONDENT due to CLAIMANT’s fundamental breach of contract. Consequently, there was
also no good arguable case for an order to maintain at least 30 metric tons.
Damage Claim
37. The order made by the Emergency Arbitrator prevents RESPONDENT from disposing of the
coltan presently stocked at its warehouse. Since the order was rendered the price has risen
considerably and there have been numerous requests by long term customers of
RESPONDENT for additional quantities of coltan. RESPONDENT could, however, not accept
a single one due to the order made by the Emergency Arbitrator. It is highly probable that
because of positive developments in Xanadu, RESPONDENT will only be able to sell the
coltan at a lower price in the future. Once the unjustified order is lifted, RESPONDENT will
present an actual calculation of the damages it incurred as a consequence of that measure.
In light of the present developments, the storage costs incurred and the missing liquidity, it
can be assumed that the loss incurred by the unjustified measure will be at least
US$ 1,000,000.
38. In addition, RESPONDENT had been ordered to pay the costs for the emergency arbitration
procedure in the amount of US$ 40,000. The decision on costs was not justified so that
RESPONDENT wants to be reimbursed for the amount paid.
Statement of Relief Sought
In light of this RESPONDENT requests the Arbitral Tribunal
1.
2.
3.
4.

5.

to reject all claims raised by CLAIMANT;
to lift the measure of the emergency arbitrator Ms Chin Hu of 26 July 2014;
to declare that it has jurisdiction over Global Minerals;
to order CLAIMANT and/or Global Minerals to pay damages, presently unquantified but
expected to exceed US$ 1,000,000 resulting from the unjustified order of the emergency
arbitrator Ms Chin Hu;
to order CLAIMANT and Global Minerals to pay RESPONDENT’s costs incurred in this
arbitration and in the Emergency Arbitrator proceedings.

Annexes
Exhibit R 1: Witness Statement of Mr Winter
Exhibit R 2: Witness Statement of Ms Masrov
Exhibit R 3: Article from the Xanadu Chronicle
Exhibit R 4: Letter of 9 July 2014
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EXHIBIT R 1
Witness Statement Mr Willem Winter
1. My name is Willem Winter, born 25 August 1956. I am an economist by training and
have worked now for 13 years for Mediterraneo Mining SOE, the last 7 as the General
Sales Manager. I am responsible for the general organization of the sales department at
Mediterraneo Mining (which consists of 6 employees) and for the relationship with our
major customers. Furthermore, I have to approve all contracts which deviate from the
“standard” normally applied. In these cases I am often also the principal negotiator.
2. In mid-March 2014, I received a phone call from Theo Storm, the COO of Global Minerals.
He wanted to meet and to discuss a new coltan deal with me. We agreed to meet on the
23 March 2014 for lunch. As announced Mr Storm was accompanied by his colleague Mr
Ben Summer. He is the COO of Vulcan Coltan, a newly formed subsidiary of Global
Minerals from Equatoriana with basically no assets. In preparation for the meeting I had
done some background research about Vulcan Coltan. It appeared that Vulcan Coltan had
been established at the end of 2013 by Global Minerals to coordinate its activities in the
difficult and competitive market of Equatoriana. That was confirmed by Mr Storm and
Mr Summer at the meeting.
3. What Mr Storm had announced in the telephone conversation as a “closer cooperation
for the benefit of all parties involved” turned out to be an interest by them in purchasing
greater quantities of coltan for the Equatorianian market. The original proposal was that
Vulcan Coltan would be the buyer and acquire 100 metric tons on the same delivery and
payment conditions we gave to Global Minerals.
4. These fairly flexible and favorable delivery and payment conditions had been agreed as a
part of a settlement concluded in 2010. At that time one of the subsidiaries of Global
Minerals had become insolvent and had defaulted on paying for minerals delivered. The
contract in question had originally been concluded with Global Minerals and had then –
at the request of Global Minerals – “formally” been transferred to the subsidiary.
Consequently, we insisted on payment by Global Minerals and threatened to refuse any
further deliveries. Only after tough negotiations was a settlement reached. The incident
seriously undermined our trust in the Global Minerals Group.
5. In the end, Global Minerals agreed to pay 90 % of the purchase price. In return we
shifted our “standard” delivery terms – relevant for the price calculation - from f- to cclauses adding only 70% of the normal transport price to the price for the goods. We
could make that offer as the state owned shipping line has liner services to most of the
ports to which we would have to ship the minerals. Furthermore, deviating from the
prevailing practice in the mineral industry which insists on payment by letter of credit,
we offered Global Minerals from 2010 onwards different modes of payment. They varied
as to the time and the form of payment and the discounts associated with each mode. In
some cases Global Minerals or its subsidiaries even paid up front and in cash. For deals
which exceeded one million US dollars we always required some form of security either
a letter of credit for at least part of the shipment or a partial down-payment. This
security normally required some negotiations but, since we were fairly flexible as to the
form of security, in the end we always reached an agreement.
6. That is also what happened in this case. Mr Storm and Mr Summer originally suggested
that Vulcan Coltan would purchase 100 metric tons of Coltan to be paid against open
account 7 days after delivery. That was the most favorable payment condition we had
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agreed with Global Minerals in the past. It had, however, only been applied to smaller
quantities and for delivery into certain countries.
7. I made clear that this offer was unacceptable to us. The open account payment mode
would only be offered to Global Minerals as a contracting party and that for the size of
the deal originally we needed some sort of security. In the end we agreed on a much
smaller amount and that Global Minerals – in return for a price reduction of 0,5 % would
sign the contract and thereby “endorse” the deal. For me it was clear that they would
thereby become a party to the contract or at least a “quasi”-party responsible for the
payment. In the end the exact legal status of Global Minerals was of limited concern to
me, since our payment claim was largely secured by a letter of credit to be provided by
Global Minerals’ bank. Originally we requested a confirmed letter of credit, with the
confirmation of a bank in Mediterraneo. Since the state owned shipping company has an
office in Ruritania, in the end, we accepted a non-confirmed letter of credit from a
Ruritanian bank.
8. At a certain point in time during the negotiations we made an offer which is largely
identical to that made by Global Minerals on 27 June 2014. It was, however, not accepted
by Global Minerals. According to my recollection they wanted a price reduction for the
larger quantity which we were not willing to give. At the time we could not guarantee to
have these quantities available without some extra efforts which would have to be priced
for. Since March 2014 the shipping costs have also increased a little bit, i.e. by around
1.000 USD, so that they could not expect us to accept their offer.
9. As their offer of 27 June 2014 (a Friday) reached us outside of our business hours we
only read it on Monday morning. By that time the news was out that the Government in
Xanadu had stepped down, which Global Minerals probably knew already before the
weekend. That explains at least the two messages of Friday evening which had been left
on my voicemail from Mr Storm and Mr Summer who wanted to discuss the deal with
me. Since I had left my mobile in the office and was at a wedding that weekend I only
heard the messages on Monday morning. It seemed that the Global Minerals Group was
trying, yet again, to use insider information to its advantage. In light of that behavior and
since it was obvious that – in light of the new developments the offer would be
unacceptable - I saw no reason to call them to formally reject their offer. In addition, the
Government breakdown in Xanadu had created a considerable uncertainty in the market
as to the future availability of conflict free coltan. As a consequence I had had a very
hectic week with calls from all our major customers who wanted to discuss possible
fallback scenarios should the tensions between the various groups in Xanadu be
resurrected. Xanadu was at the time the largest producer of coltan supplying 28% of the
world market for conflict free coltan.
10. During that week I hardly ever left the office before midnight. That is also the reason
why I was able to receive the second letter of credit. The night porter called me at 5
minutes past midnight on 9 July to inform me that a special courier wanted to deliver a
Letter of Credit. I confirmed receipt of this Letter of Credit which came from Trade Bank,
Ruritania.

Willem Winter

Oceanside, 2 August 2014
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EXHIBIT R 2
Witness Statement Ms Ludmilla Masrov
1. My name is Ludmilla Masrov, born 9 July 1981. I am an economist by training and have
worked the last four years for Mediterraneo Mining SOE, as the assistant of the General
Sales Manager.
2. During the whole month of July I have been on an extended holiday trip through Asia,
which has long been planned and was my first real holiday since I have started to work
for Mediterraneo Mining SOE. Therefore, I remember the events on 30 June very well as
it was my last day of work. Due to the events in Xanadu it was a frantic day and for some
time it even looked as if I might had to cancel my holiday. There have been numerous
meetings over the whole day concerning the events in Xanadu and the possible
consequences. We were in the lucky position that we had a considerable amount of
coltan available due to the insolvency of a customer and it seemed very likely that the
price for conflict free coltan would rise considerably.
3. Furthermore, we had scheduled already the week before a meeting to deal with the
rejection of a larger charge of copper by one of the subsidiaries of Global Minerals. Due
to a mix up of documents the subsidiary had refused to take delivery of the copper which
had a different origin than agreed under the contract. In our view that was a mere
formality but our business partner tried to use that as a pretext to walk away from the
contract as the price had developed against them. I remember very well that Mr Winter
was furious when he reported about the allegedly “friendly” offer by Claimant to take
some of our available coltan from the Friday before. He was sure that Claimant merely
wanted to take advantage of its insider knowledge about the events in Xanadu. He was
certain that Mr Storm had privileged information from his brother who was the
ambassador of Ruritania in Xanadu. He left no doubt that the offer was obviously
inacceptable. We wanted to use that opportunity to make it clear to “our friends from the
Global Mineral Group” that without a major change in their business attitude towards a
more cooperative behavior we would no longer be interested in doing business with
them at all in the future.
4. I do not know whether he finally did so since I left on the 1 July for my holidays after
having worked the whole night. From the airport I called Mr. Max Rüthli, who was
working for Claimant as a sales manager. When I started with Mediterraneo Mining SOE
he had been the personal assistant to Mr Storm. During the lengthy discussions about the
settlement in 2010 we became friends and have been in loose contact ever since. My
original plan was to meet up with him in Asia for several days and we had to agree
details. I told him, how their offer was received and that it was clearly unacceptable for
us. He had little time since he was on his way to a meeting with the head of human
resources. He had applied for a promotion and was hoping that details would be
discussed.
5. It later turned out that the meeting was not about a promotion but that he was dismissed
from the company. As a consequence, we could not meet in Asia. I do not know whether
he told Mr Summer or Mr Storm about our discussion but I had left no doubt that we
would not accept that offer.

Ludmilla Masrov

Oceanside, 6 August 2014
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EXHIBIT R 3
1 August 2014

GOVERNMENT CRISIS IN XANADU
In

XANADU
CHRONICLEl
At Home
World News
Children’s Corner
Home & Garden
Sport
TV Guide
Celebrity Round Up
Pets & You

the morning of 29 June 2014
the Deputy Prime Minister of
Xanadu informed the press that
his party would leave the
Government of Xanadu. In his
view the central Government
was “not willing to really
address and remedy the
pressing question of a more
equal distribution of Xanadu’s
water resources”.
In a final effort to find a
consensual solution to the
problems the different parties
forming the Government met
for a meeting at lunchtime on
28 June 2014 which lasted for
14 hours until 2.00 am, 29 June
2014, when the Deputy Prime
Minister informed the press. In
an interview Mr Storm, the
Ambassador of Ruritania, told
the press that he had been
informed by a junior minister in
the morning of 27 June that the
Deputy Prime Minister had
decided
to
leave
the
Government if the problem
were not to be solved along the
lines of his proposal. That
uncompromising position came
as a surprise to most of the
political
observers.
The
prevailing impression had been
that the Government was on a
good path resolving the
difficult problem which had led
to a year long civil war a little
bit than ten years ago. Mr
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Storm
informed
the
Chronicle that he had tried
to talk to both sides the
whole day of Friday to find
a way out of this impasse.
He had, however, already at
lunch-time reported home to
his Government that a
settlement seemed to be
unlikely at present.

EXHIBIT R 4

Mediterrano Mining
5-6 Mineral Street
Capital City
Mediterraneo

9 July 2014

BY EMAIL AND COURIER
Mr Ben Summer
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
Dear Mr Summer
To our great surprise we received this morning, shortly after Midnight, another Letter of Credit
by RST Trade Bank for 1,350.000 US$. It was apparently meant to fulfill your contractual
obligations under the contract of 28 March 2014 which originally existed between Vulcan Coltan
Ltd and Mediterraneo Mining SOE.
We terminated this contract, however, with letter of 7 July 2014 and herewith return the second
letter of credit. As you may have gathered already from the termination of the contract in our
previous letter we are no longer willing to tolerate the continued efforts of the companies
belonging to the Global Minerals Group to outwit their business partners by either taking
advantage of privileged information or relying on formalities.
To be absolutely clear and to avoid any misunderstandings: we are not accepting the second
Letter of Credit as performance since there was no longer any contract to be performed.
Furthermore, the time limit to provide us with the required Letter of Credit expired on 8 July.
The Letter of Credit was, however, only delivered to us after midnight, on 9 June at 0.05 MST. If I
had not been in the office during that night, the Letter of Credit would have only reached me this
morning at the earliest. That happened to the fax you send us last night. It arrived at 22.42 MST,
well outside our business hours. Consequently, it was only discovered this morning by the
secretaries and then transmitted to me.
Moreover, unlike the first Letter of Credit the new Letter of Credit now requires as an additional
document a commercial invoice. You are well aware that these two deviations – irrespective of
the previous termination – would by themselves already constitute a fundamental breach of
contract. As a purely “precautionary measure” – to use your words – we herewith declare the
contract once more terminated for a fundamental breach of contract.
Yours sincerely
Willem Winter
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8 August 2014
22000/AC
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo) vs/ Global Minerals Ltd (Ruritania)
Mr Horace Fasttrack
Advocate at the Court
14 Capital Boulevard
Oceanside, Equatoriana
By FedEx & Email: fasttrack@host.eq
Mr Joseph Langweiler
Advocate at the Court
75 Court Street Capital City
Mediterraneo
By Email: Langweiler@lawyer.me
Global Minerals Ltd
Excavation Place 5
Hansetown
Ruritania
By FedEx
Dear Sirs,
The Secretariat acknowledges receipt of 6 copies of Respondent’s Answer, Counterclaims and
Request for Joinder dated 8 August 2014.
We also acknowledge receipt of the US$ 3 000 non-refundable filing fee paid by Respondent for the
Request for Joinder, which will be credited towards its share of the advance on costs.
I - REQUEST FOR JOINDER (“JOINDER”)
1) Joinder
The Secretariat notifies Global Minerals Ltd that, on 8 August 2014, it received a Request for Joinder
(“Joinder”) from Mediterraneo Mining SOE represented by Mr Joseph Langweiler, that names it as
Additional Party to this arbitration.
Pursuant to Article 4(2) of the ICC Rules of Arbitration (“Rules”), this arbitration commenced against
the Additional Party on 8 August 2014.
We enclose a copy of the Joinder, the documents annexed (Article 7(3)) thereto, and a copy of the file.
2) Caption
Please comment on the caption which should be used, in the Answer to the Request for Joinder or
any request for an extension of time for submitting your Answer. Failing receipt of comments from all
parties, the caption will be the following:
Vulcan Coltan Ltd (Equatoriana) vs/ Mediterraneo Mining SOE (Mediterraneo) vs/ Global Minerals Ltd
(Ruritania)
3) Answer to the Joinder
The Additional Party’s Answer to the Joinder is due within 30 days from the day following receipt of
this correspondence (Article 7(4)).
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Please send us 6 copies of your Answer, together with an electronic version.
The Additional Party may apply for an extension of time for submitting its Answer to the Joinder by
nominating an arbitrator (Articles 7(4) and 5(2)). Such information will enable the Court to take steps
towards the constitution of the arbitral tribunal.
If any of the parties refuses or fails to take part in the arbitration or any stage thereof, the arbitration
will proceed notwithstanding such refusal or failure (Article 6(8)).
Once we have received the Answer to the Joinder, we will send it to all parties and provide them with
an opportunity to comment.
4) Joinder of Additional Parties
No Additional Party may be joined to this arbitration after the confirmation or appointment of any
arbitrator, unless all parties including the Additional Party otherwise agree (Article 7(1)). Therefore, if
the Additional Party intends to join an Additional Party and seeks an extension of time for submitting
its Answer, please inform us in the request for such extension.
5) Reference to the Rules
In all future correspondence, any capitalised term not otherwise defined will have the meaning
ascribed to it in the Rules and references to Articles of the Rules generally will appear as:
“(Article ***)”.
6) Place of Arbitration
The arbitration agreement provides for Vindobona as the place of arbitration.
7) Language
The arbitration agreement provides for English as the language of arbitration.
8) Efficient Conduct of the Arbitration
The Rules require the parties and the arbitral tribunal to make every effort to conduct the arbitration in
an expeditious and cost-effective manner having regard to the complexity and value to the dispute
(Article 22(1)).
In making decisions as to costs, the arbitral tribunal may take into account such circumstances as it
considers relevant, including the extent to which each party has conducted the arbitration in an
expeditious and cost effective manner (Article 37(5)).
9) Communications with the Secretariat
Please provide your fax number and/or email address as we may transmit notifications and
communications by fax and/or email.
10) Amicable Settlement
Parties are free to settle their dispute amicably at any time during an arbitration. The parties may wish
to consider conducting an amicable dispute resolution procedure pursuant to the ICC Mediation Rules,
which, in addition to mediation, also allow for the use of other amicable settlement procedures. ICC
can assist the parties in finding a suitable mediator. Further information is available from the ICC
International Centre for ADR at +33 1 49 53 30 53 or adr@iccwbo.org or www.iccadr.org.
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II - ANSWER AND COUNTERCLAIMS (“ANSWER”)
1) Answer
A copy of Respondent’s Answer and Counterclaims is enclosed for Claimant and for the Additional
Party (Article 5(4)).
Claimant’s Reply is due within 30 days from the day following its receipt of this correspondence
(Article 5(6)).
2) Representation by Counsel
We understand that Respondent is represented by Mr Joseph Langweiler in Mediterraneo.
Accordingly, all future correspondence addressed to Respondent will be sent solely to
Mr Langweiler.
3) Amount in Dispute
The amount in dispute is now estimated at US$ 5 500 000 (i.e. US$ 4 500 000 for the principal claims
and US$ 1 000 000 for the counterclaims).
III - CONSTITUTION OF THE ARBITRAL TRIBUNAL
The arbitration agreement provides for three arbitrators. Claimant and Respondent have respectively
nominated Dr Arbitrator One and Ms Dos as co-arbitrators.
Where an Additional Party has been joined, and where the dispute is to be referred to three
arbitrators, the Additional Party may, jointly with Claimant or with Respondent, nominate a
co-arbitrator for confirmation (Article 12(7)).
In the absence of a joint nomination (Articles 12(6) or 12(7)) and where all parties fail to agree to a
method for constituting the arbitral tribunal, the Court may appoint each member of the arbitral tribunal
and designate one of them to act as president (Article 12(8)).
The Court will appoint the president, unless the parties agree upon another procedure (e.g., the coarbitrators nominating the president) (Article 12(5)).
IV - GENERAL INFORMATION
a) Provisional Advance
As the provisional advance has been fully paid, we will transmit the file to the arbitral tribunal, once
constituted (Article 16).
b) Your Case Management Team
Mr Counsel ......................................................................... (direct dial number: +33 1 49 53 00 01)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 02)
Mr Deputy Counsel ............................................................. (direct dial number: +33 1 49 53 00 03)
Ms Deputy Counsel ............................................................ (direct dial number: +33 1 49 53 00 04)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 05)
Ms Assistant ....................................................................... (direct dial number: +33 1 49 53 00 06)
Mr Assistant ........................................................................ (direct dial number: +33 1 49 53 00 07)
Fax number ........................................................................ +33 1 49 53 00 10
Email address .................................................................... ica100@iccwbo.org
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Finally, please find enclosed a note that highlights certain key features of ICC arbitration, as well as a
Note on Administrative Issues. We invite you to visit our website at www.iccarbitration.org to learn
more about our Dispute Resolution services.
While maintaining strict neutrality, the Secretariat is at the parties’ disposal regarding any questions
they may have concerning the application of the Rules.
Yours faithfully,

Counsel
Secretariat of the ICC International Court of Arbitration
encl.

-

Request for Arbitration with documents annexed thereto
Respondent’s Answer and counterclaims
Request for Joinder with documents annexed thereto
Financial Table
Note to the Parties in Proceedings under the 2012 Rules
Note on Administrative Issues
ICC Rules of Arbitration (see also www.iccarbitration.org)
ICC Dispute Resolution Brochure (see also www.iccarbitration.org)

(The attachments are not provided for the purposes of the Vis Moot problem)
(The Notes are available on the ICC electronic Dispute Resolution Library at:
http://www.iccdrl.com/practicenotes.aspx.)
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Horace Fasttrack
Advocate at the Court

14 Capital Boulevard Oceanside, Equatoriana
Tel. (0) 214 77 32 Telefax (0) 214 77 33
fasttrack@host.eq

8 September 2014
By courier
The Secretariat of the International Court of Arbitration
International Chamber of Commerce
33-43 avenue du Président Wilson
75116 Paris
France

Vulcan Coltan Ltd and Global Minerals Ltd. v Mediterraneo Mining SOE
Reply to the Counterclaim
Answer to Request for Joinder
Pursuant to Articles 5(6) and 7(4) ICC- Arbitration Rules

Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
- CLAIMANTGlobal Minerals Ltd
Excavation Place 5
Hansetown
Ruritania
- ADDITIONAL PARTY Both represented in this arbitration by Horace Fasttrack
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
- RESPONDENT -

Introduction
1.

Following CLAIMANT’s Request for Arbitration of 11 July 2014 and the decision of the
Emergency Arbitrator on 26 July 2014 RESPONDENT has in its Answer of 8 August 2014
raised a counterclaim against Claimant and the Additional Party, the joinder of which it
requested.

2.

Global Minerals joins Vulcan Coltan in nominating Dr Arbitrator One as co-arbitrator,
without prejudice to its jurisdictional objections. Global Minerals also agrees with
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Claimant and Respondent to entrust the ICC International Court of Arbitration with the
appointment of a Danubian national to act as president of the arbitral tribunal.
3.

Respondent’s request for joinder is based on a misunderstanding of the factual
background and the fundamental legal principles, in particular that of party autonomy.

4.

Without admitting that RESPONDENT ever rejected CLAIMANT’s offer, as alleged in
RESPONDENT’s last submission, CLAIMANT, as a sign of goodwill, does not pursue its
claim for an order for 100 metric tons (claim 1a) any further. Instead it reduces it claims to
an order for the delivery of 30 metric tons as originally agreed in the contract and
requested as claim 1b. Also the order of the Emergency Arbitrator may be changed
accordingly.

Statement of Facts
5.

In the second half of 2013 Global Minerals, the Additional Party, decided to undertake
another attempt to enter the highly competitive and difficult Equatorianian market. To
avoid repercussions of an eventual failure on its other business activities, in particular on
its reputation, Global Minerals decided to set up a new and largely independent company,
i.e. Vulcan Coltan Ltd., the Claimant. The intention was to keep CLAIMANT’s business,
wherever possible, completely separate from that of Global Minerals. There had been an
internal decision that all business with relation to Equatoriana should be conduct by
CLAIMANT. In light of the relatively newness of CLAIMANT to the market, it could not be
excluded that counterparties would require additional securities. In such cases, Global
Mineral would provide the required financial securities without, however, becoming party
to the underlying contracts.

6.

That is exactly what happened during the negotiation with RESPONDENT. Given the long
lasting business relationship of Global Minerals with RESPONDENT, Mr Storm introduced
his colleague from CLAIMANT, Mr Summer, to Mr Winter, the responsible person at
RESPONDENT. The first offer made foresaw no involvement of Global Minerals in the
contractual relationship at all. Only when RESPONDENT insisted on financial securities,
Global Minerals endorsed the contract, to avoid an expensive outside guarantee. Global
Minerals had, however, never intended to become a party to the contract by that
endorsement. A proposal by RESPONDENT to list Global Minerals in Article 1 of the
contract as an additional buyer was explicitly rejected.

Legal Evaluation
7.

It follows from the above that Global Minerals never became a party to the contract or its
arbitration agreement. Therefore the Tribunal lacks jurisdiction over Global Minerals.

8.

RESPONDENT’s counterclaim is completely without merit. At the time when the order was
issued the Emergency Arbitrator was entitled to do so. Ms Hu had jurisdiction under the
ICC Rules and RESPONDENT had not even pleaded, let alone offered any proof, that
CLAIMANT had been informed about the alleged rejection of its offer. Consequently, at the
time of rendering the requirements for making the order were clearly met. That deprives
RESPONDENT’s damage claim of any basis.

9.

To avoid any unnecessary costs all Parties involved in this arbitration have agreed in a
telephone conference of 25 August 2014 that the question of damages should only be
addressed if the Arbitral Tribunal finds that the order has been rendered without
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justification. Furthermore, Respondent has consented to CLAIMANT’s goodwill changes in
the request for relief.
In light of the foregoing, the Arbitral Tribunal is requested to
1) Declare that it has no jurisdiction over Global Minerals Ltd
2) Reject Respondent’s Counterclaim
3) Order Respondent to bear the costs of this arbitration.

Horace Fasttrack
Advocate at the Court
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MEDIATION AGREEMENT
between
Vulcan Coltan Ltd
21 Magma Street
Oceanside
Equatoriana
- CLAIMANT–
Represented in this arbitration by Horace Fasttrack
Mediterraneo Mining SOE
5-6 Mineral Street
Capital City
Mediterraneo
- RESPONDENT Represented in this arbitration by Joseph Langweiler
Global Minerals Ltd
Excavation Place 5
Hansetown
Ruritania
-

JOINED PARTY -

Represented in this arbitration by Horace Fasttrack
WHEREAS:
(a) The above parties have referred to an ICC arbitration a dispute arising from a contract
for the sale of coltan entered into on 28 March 2014.
(b) The arbitral proceedings have reached the stage of the final oral hearing and the arbitral
tribunal has reserved its decision.
(c) The parties have agreed that it is in their interest to stay the arbitral proceedings and to
refer the dispute to mediation in accordance with Art. 20 of their contract for the sale of
coltan entered into on 28 March 2014.
(d) The arbitral tribunal has stayed the proceedings
(e) The arbitral tribunal has stayed the proceedings and postponed its decision until the
expiry of the term agreed by the parties, i.e. 15 July 2015, for the duration of the
mediation proceedings.
NOW THEREFORE, the parties refer that dispute to mediation under the ICC Mediation Rules,
jointly nominate Mr. Settlementlover as mediator and have established that the mediation
proceedings will terminate if no settlement is reached by 15 July 2015 or within any other time
limit as agreed to by all parties in writing.
Vindobona, 1 February 2015

For the buyer:

For the seller

Endorsed for Global Minerals

Mr. Ben Summer

Mr. Willem Winter
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Mr Theo Storm

DOCUMENT M1 - VOICE MAIL MESSAGES
Transcript of Mr. Theo Storm’s Voice Mail
“Hello Willem [Winter]. This is Theo [Storm] here. I wanted to speak to you about the recent
changes regarding the coltan consignment and other matters but it seems like you are out of
office right now. Look I think we can work things out. We always have. The past is past so let’s
talk. Hope to hear from you soon. Have a nice weekend. Oh and please call when you get this. Bye
and talk to you soon.”
Transcript of Mr. Summer’s Voice Mail
“Good evening Mr. Winter, this is Summer. I wanted to follow up on Mr. Storm’s telephone call to
you. He had asked me to speak to you directly. Hope we can work something out and have a
win-win situation. Please let me know if there is anything we can do to close this matter sooner
than later. Both Mr. Storm and I are available on cell phone and our landlines. Please feel free to
call on my home number available with you. Hope to hear from you”.
Transcript of Mr. Winter’s Voice Mail
“Hi Ben [Summer], this is Willem from Mediterraneo Mining here. We are in receipt of your
Letter of Credit and frankly can’t understand what’s going on here. I am afraid the the Letter of
Credit provided is not conforming to the contractual requirements and I am not sure how we can
accept it. We’ve had issues in the past and I don’t want to be embroiled in these again. So I have
no choice but to reject the letter of credit but that’s not to say that things can’t be worked out
provided you can address items within time, properly, diligently and professionally. I guess
that’s all for now. The ball’s in your court as the American’s would say. Bye.”
BACKGROUND - References to the voicemails in the Problem
Prior to 30 June 2014
1.1.1

Mr. Winter, General Sales Manager, Mediterraneo Mining SOE submits in his
Witness Statement: "as their [Claimant’s] offer of 27 June 2014 (a Friday)
reached us outside of our business hours we only read it on Monday morning ...
That explains at least the two messages of Friday evening which had been left on
my voicemail from Mr. Storm and Mr. Summer who wanted to discuss the deal
with me … Since I had left my mobile in the office … I only heard the messages on
Monday ... I saw no reason to call them to formally reject their offer ....” (Page 42,
paragraph 9)
After 1 July 2014 onwards

1.1.2a

Mr. Winter, General Sales Manager, Mediterraneo Mining SOE, left a voicemail
message for Mr. Summer, COO, Vulcan, rejecting the Letter of Credit provided as
not conforming to the contractual requirements. (Page 5, paragraph 12)

1.1.2b

Theo Storm, (COO of Global Minerals) Fax of 5 July 2014 addressed to Mr. Winter
GSM, Mediterraneo Mining confirms that “Mr. Summer informed me of the
voicemail message you left for him on the phone...” (Page 13, exhibit C6).
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1.1.2c

When Mr. Winter, GSM, Mediterraneo Mining, SEO, tried to call Mr. Summer, COO,
Vulcan to complain about the non-confirming Letter of Credit, Mr. Summer was
in a meeting and was unable to answer the phone. Mr. Winter left a message
complaining about the non-confirming Letter of Credit and asking for the correct
Letter of Credit to be provided immediately (Page 37, para 19).
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DOCUMENT M2 – LAST PART OF RECORDED VOICE MAIL LEFT BY MR. WINTER
Report to Mr. Summer from his Personal Assistant
Dear Mr. Summer,
I must add that after the part of the voice mail registration which I have typed, and before the
end of the recording, there was a last comment made by Mr. Winter which was made by him to
his Secretary, in the belief that it was not recorded
"Caroline, I want to take them for a ride in order to return to them the unpleasant time
which they have inflicted on me on another deal, but in the end I will extend the contract as
they want .That extension is good also for us ... "
Your Personal Assistant
Jackie
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DOCUMENT M3 – STATUTORY AUDITORS REPORT AS TO THE BALANCE SHEET OF
VULCAN COLTAN LIMITED AS OF DECEMBER 31, 2013

Excerpt
………………

The company’s equity should be increased also in order to remedy the significant cash
inadequacy.

Signed
The statutory auditors
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DOCUMENT M4 – STATUTORY AUDITORS REPORT AS TO THE BALANCE SHEET OF
GLOBAL MINERALS AS OF DECEMBER 31, 2013

Excerpt
………………

From the point of view of cash, the company results to have the sufficient resources to do
business and is well capitalised.
However, we have a duty to point out the existence of a quite relevant potential tax liability,
which may arise from a tax inspection, which is being conducted, on the company as a
consequence of a tax assessment.
Sanctions which might be applied for alleged improper accounting practices amount to several
million dollars.

Signed
The statutory auditors
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DOCUMENT M5 – REPORT BY MR. SUMMER TO THE BOARD OF DIRECTORS OF VULCAN
COLTAN LIMITED

Dear Board Members,
I am delighted to inform the Board that by stroke of luck the company has managed to secure the
import of 100 metric tons of coltan from Mediterraneo which has been secured by a Letter of
Credit favoring Mediterraneo. The Board will be further pleased to learn that the transaction
price for the delivery of 100 metric tons of coltan is/was US$45 per kg.
Submitted by Chief Operating Officer, Ben Summer, to the Board for its consideration and for the
record.

59

DOCUMENT M6 – MINUTES OF BOARD MEETING OF MEDITERRANEO MINING
Minutes of the meeting of the Board of Directors of Mediterraneo Mining held at Capital City on
29 June 2014 at 5:00pm
PRESENT

1.

Mauro Onatrammas
Jay Anawras
Adam Ttub
Joe Odarit
Jil Badda

(In the Chair)

Chairman and Quorum
Mr. Onatrammas was appointed chairman of the meeting and noted that a quorum was
present.

2.

Resolution
The members of the Board of Directors passed the following resolution:
RESOLVED, that the Company has achieved orders in excess of its production; hence
purchase orders from customers of the Company who have in the past created
problems and/or currently have any outstanding liabilities payable to the Company in
relation to sale of any commodities may be turned down in the event of purchase order
for the same commodities from customers who are in good standing and enjoy good
reputation with the Company and in the international markets.
FURTHER RESOLVED that the Company approves the purchase of equipment and
software to convert all incoming faxes received by the Company into email and
automatically forward such emails to electronic devices of the company, including, but not
limited to the desktop, laptop, tablets and smart phones of the concerned officers to whom
such fax is addressed.

3.

Close
There being no further business, the meeting then closed.
Mr. Onatrammas
Chairman
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DOCUMENT M7 - NEWSPAPERS : DAILY EXPRESS 30 JULY 2014

DAILY EXPRESS epaper
Wednesday, 30 July 2014, 21:10, posted by Kirk Uhara
TWICE BITTEN NEVER SHY –

GLOBAL MINERALS COMPANIES BREACH CONTRACT WITH MEDITERRANEO AGAIN
MEDITERRANEO: Some people never change. This applies to some companies too. Take for
example Global Minerals who have once again breached their contract with Mediterraneo
Mining SOE. The first time Global Minerals breached its contact was in relation to purchase of
consignment of iron. In early July 2014, Global Minerals subsidiary company, Vulcan Coltan Ltd.
failed to fulfill its obligations in respect of consignment of coltan. Unnamed sources from the
Government of Mediterraneo, Ministry of Finance have suggested that the Government is
contemplating to santion this by asking its state controlled companies to stop doing business
with Global Minerals and its various companies around the world. At the time of going to press,
Global Minerals was contemplating taking legal action against Vulcan Coltan.
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DOCUMENT M8 - NEWSPAPERS : THE NEWS INTERNATIONAL 16 JULY 2014

THE NEWS INTERNATIONAL epaper
Wednesday, 16 July 2014, 15:10, posted by Noonien Singh Khan
World Doing Business Report Results Are In–
RURITANIA ON TOP, MEDITERRANEO RANKED IN BOTTOM FIVE
RURITANIA: The World Doing Business Report results are in and Ruritania is among the top 50
countries in the 2014 World Doing Business Report when it comes to doing business with
companies of Ruritania. Interestingly, Ruritania’s biggest trading partner, Mediterraneo is
ranked among the bottom five in the list. This should not come as a surprise. Recently
Mediterraneo Mining SEO once again breached their contract with one of Ruritania’s leading
international broker company, Global Minerals Ltd. Company spokesman, Scott Chekov
informed this correspondent that this was not a first. The first time Mediterraneo breached its
contact was in relation to purchase of consignment of iron. In early July 2014, Mediterraneo
failed to fulfill its contractual obligations to supply coltan to Global Mineral’s subsidiary
company, Vulcan Coltan Ltd. worth US$4.5million. Mr. Chekov stated that the Company is
considering all options to safeguard the interest of its shareholders.
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DOCUMENT M9 - ZAK GOF BLOG PAGE
ZAK GOF BLOG PAGE http://www.zakgof.com/electronics-cancer-mediterraneo.html
(1 JULY 2015)
1 July 2015: A top story emerging in the
news recently is report of growing
evidence that cell phones and other
electronic gadgets which use coltan, the
white-gold of the electronics industry, may
be responsible for causing cancer.
Two essential minerals found in
Mediterraneo - Columbite and Tantalite that are combined into one, coltan - may
be behind the cause of cancer. While
coltan is not a term on the lips of every
individual who uses a cell phone, laptop
computer, car or camera, it is (until a
synthetic one is found) a key component to
their existence and use.
With the overwhelming demand of
growing economics for coltan, in our age of
iPads and iPods, extraction has been
stepped up and more than ten thousand
new people have migrated into fragile
ecological zones in the area to work.
The Global Health Organization (GHO) has
released a provisional Report last week
that cell phones fall into the 2-B category
of cancer risk, as “possibly carcinogenic to
humans.” Cell phones, due to the coltan
mineral mix that is essential to their
operation, would then fall into the 1-A
category of being lethal to human beings.
Be aware or beware….
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DOCUMENT M10 – NEWSPAPERS : BUSINESS RECORDER 1 JULY 2014

Wednesday, 1 July 2014, 18:09, posted by Spock Livelong

XANADU: The Insolvency Administrator submitted her Final Report to the Court of Winding Up
completing the winding of International Minerals plc. According to the information filed with
the High Court of Xanadu, all the creditors have been paid and there are no outstanding
liabilities of the company. It may be recalled that International Minerals plc was a Joint Venture
Company between Nimoy Pte. Ltd. a wholly owned subsidiary of Global Minerals Ltd. and the
Xanadu-controlled state corporation, Enterprise Ltd. The Joint Venture Company was one of the
leading international trading companies of commodities, including, inter alia, minerals such as
coltan.
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DOCUMENT M11 – PRESS RELEASE
20 October 2014
Press Release
The business community has received information according to which a large enterprise
operating in the Silicon Valley, California (US), has approved an extremely high budget to
manufacture new electronic devices for the Chinese market at a very interesting price.
It appears that it has just completed a scientific research according to which coltan is the best
product for such electronic devices.
However, the Chinese Government does not allow trade with Mediterraneo, for political reasons.
The Chinese Government has invited Equatoriana to send to Shanghai a business delegation in
the framework of its very good relationships with that country.
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DOCUMENT M12 - REPORT FROM THE EMBASSY OF RURITANIA TO ITS GOVERNMENT
29 June 2014
Embassy of Ruritania
The Prime Minister
of Ruritania
Prime Minister,
Rumours that – aside of official negotiations – the Deputy Prime Minister of Xanadu was
conducting confidential negotiations with two leading parties of the opposition, and that a
compromise as to a more equal distribution of the country’s water resources would have been
reached, have just been confirmed.
Yours faithfully,
The Ambassador
David Storm
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DOCUMENT M13 – MEDITERRANEO’S INTERNAL DISCUSSION AS TO THE EXTENSION OF
THE ORDER
4 July 2014
Mr. Theo Storm
Chief Operating Office
Global Minerals Ltd.
I am extremely glad to inform you that, due to a mistake by the staff of Mediterraneo Mining, the
following message from their Jim Longears to Mr. Winter has been attached to an e-mail
addressed to me.
Dear Mr. Winter,
You advised them on 25 June 2014 that our company was delighted to inform them that it
was able to fulfil their wish.
I know that you are considering Global Minerals’ attempt to extend the order for coltan
from 30 to 100 metric tons.
However in view on the one hand of past difficulties with Global Minerals and on the other
hand of the uncertainty of the market, I recommend that you do not reply to their e-mail of
27 June 2014 and that we keep all our options open.
Regards,
Jim Longears
Regards,
Richard Eyeopener
Executive
Global Minerals Ltd.
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